Customs BuLtLerTIN 
AND DEcISsIONS 


Weekly Compilation of 
Decisions, Rulings, Regulations, and Notices 
Concerning Customs and Related Matters of the 


U.S. Customs Service 
U.S. Court of Appeals for the Federal Circuit 
and 
U.S. Court of International Trade 


VOL. 27 AUGUST 18, 1993 NO. 33 


This issue contains: 

U.S. Customs Service 
T.D. 93-60 Through 93-64 

U.S. Court of International Trade 
Slip Op. 93-136 Through 93-142 


Abstracted Decisions: 
Classification: C93/84 Through C93/88 


Amendments to the Rules of the Court 


DEPARTMENT OF THE TREASURY 
U.S. Customs SERVICE 





NOTICE 


The decisions, rulings, notices and abstracts which are published in the 
Customs BULLETIN are subject to correction for typographical or other 
printing errors. Users may notify the U.S. Customs Service, Office of 
Logistics Management, Printing and Distribution Branch, Washing- 
ton, D.C. 20229, of any such errors in order that corrections may be 
made before the bound volumes are published. 


For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402 





U.S. Customs Service 


Treasury Decisions 


19 CFR Part 101 


(T.D. 93-60) 


CONSOLIDATION OF NORFOLK AND NEWPORT NEWS, AND 
RICHMOND-PETERSBURG, VIRGINIA, AS CUSTOMS PORTS 
FOR MARINE PURPOSES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by 
consolidating the ports of entry of Norfolk and Newport News, and 
Richmond-Petersburg, Virginia for marine purposes only. This change 
enables Customs to obtain more efficient use of its personnel, facilities 
and resources. It eliminates duplication of port functions and permits 
better control of staffing resources without impairing services to area 
businesses or the general public. This amendment does not change any 
individual port’s status, and will not reduce staffing levels. It is designed 
to simplify vessel entry and clearance procedures and reduce expenses 
and paperwork for all parties involved thereby enabling Customs to pro- 
vide better and more economical service to carriers, importers, and the 
public. 


EFFECTIVE DATE: September 7, 1993. 


FOR FURTHER INFORMATION CONTACT: Robert Jones, Office of 
Workforce Effectiveness and Development, Office of Inspection and 
Control, U.S. Customs Service, (202) 927-0456. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


As part of its continuing program to obtain more efficient use of its 
personnel, facilities and resources, and to provide better service to carri- 
ers, importers and the public, Customs is amending § 101.3, Customs 
Regulations (19 CFR 101.3), by consolidating, for marine purposes only, 
the port of entry of Norfolk and Newport News, and the port of entry of 
Richmond-Petersburg, Virginia, located in the Norfolk District in the 
Southeast Region. 
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Inasmuch as these two ports are located within approximately 
75 miles of one anoth2r on the James and Elizabeth Rivers and perform 
similar services, it is estimated that the consolidation will significantly 
reduce expenses without impairing Customs ability to provide services 
to area businesses or to the general public. 

Under this amendment, the laws and regulations administered and 
enforced by Customs relating to the entry of merchandise would con- 
tinue to apply at Norfolk and Newport News and at Richmond- 
Petersburg, with both of the ports retaining their port code as well as 
their current geographical limits. However, the two ports are now to be 
considered to be one port for the purposes of the navigation laws. Ac- 
cordingly, all report of arrival and entry and clearance requirements 
prescribed by the Customs and navigation laws administered and en- 
forced by Customs, such as reporting arrival when entering a port and 
making formal entry when arriving at a Customs port from foreign or 
antother US. port (if a foreign-registered vessel), will only have to be 
complied with once when a vessel is moving in the waters of Norfok and 
Newport News and Richmond-Petersburg. Further, a vessel required to 
obtain a permit to proceed to move between one U.S. port and another 
will no longer have to receive such a permit to proceed between Norfolk 
and Newport News and Richmond-Petersburg. 

It is anticipated that the consolidation also will result in reducing pen- 
alties incurred under the Customs and navigation laws. Penalties were 
assessed in the past when carriers failed to enter and properly clear mer- 


chandise being shipped in a residue cargo movement between the ports 
of Norfolk and Newport News, and Richmond-Petersburg. This will no 
longer be considered a violation of the laws as a carrier will no longer be 
required to enter and clear merchandise when moving from one of these 
ports to the other. The reduction of penalty cases will reduce paperwork 
for carriers, importers and Customs. 


ANALYSIS OF COMMENTS 


Customs published a Notice of Proposed Rulemaking in the Federal 
Register on August 10, 1992 (57 FR 35530), and invited public comment 
on the proposed amendment. In response to this invitation, Customs re- 
ceived approximately 10 comments. 

All the comments which addressed the scope of the proposal — the con- 
solidation of the ports for marine purposes — supported it. 

Several comments were addressed to an issue which was outside 
the scope of the Notice, but which is apparently one of concern to 
the Norfolk and Newport News areas. These comments believed the 
Notice announced Customs intention to either consolidate Norfolk and 
Newport News into one port of entry or to reduce the present level of 
Customs Service activity at either location. 

Customs is planning neither of those actions. The Notice specifically 
stated that the adoption of the amendment would have no effect on 
the current geographical boundaries of the ports involved. The basis for 
the misunderstanding was that some people were unaware that, for 
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Customs purposes, the ports of Norfolk and Newport News had already 
been consolidated. This consolidation had occurred when the Customs 
Service was reorganized by the President’s message dated March 3, 
1913, which was published as T.D. 33249. That message states, in 
pertinent part, that the Customs District of Virginia would include 
“* * * all of the State of Virginia, except the county of Alexandria, with 
district headquarters at Norfolk, in which Norfolk and Newport News, 
Richmond, Petersburg, Cape Charles City, Chincoteague, and Reedville 
shall be ports of entry. The port of Norfolk shall include both of said cit- 
ies and the waters and shores of Hampton Roads.” Later in the message, 
the collectors of Customs (now known as District Directors) are in- 
structed to maintain their offices at the headquarters of their districts 
“with the exception of the collectors for the districts of Virginia, 
* * * who shall maintain a principal office at both Newport News and 
Norfolk, * * *.” The ports of Richmond and Petersburg were similarly 
consolidated for Customs purposes in T.D. 68-179. 

As stated earlier, adoption of this amendment will result in no change 
in the current geographical limits of either port. However, it is neces- 
sary to amend the list of Customs regions, districts, and ports of entry 
set forth in § 101.3(b), Customs Regulations (19 CFR 1011.3(b)), to re- 
flect the consolidation of these ports for the purposes of the navigation 
laws. 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12291 


Customs routinely establishes, expands, and consolidates Customs 
ports of entry throughout the United States to accommodate the volume 
of Customs-related activity in various parts of the country. Although 
this document is being issued after notice and comment, it is not subject 
to the notice and public procedure requirements of 5 U.S.C. 553 because 
it relates to agency management and organization. Accordingly, this 
document is not subject to the provisions of the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq.). Because this document relates to agency or- 
ganization and management, it is not subject to E.O. 12291. 


DraFTING INFORMATION 


The principal author of this document was Peter T. Lynch, Regula- 
tions Branch, Office of Regulations and Rulings, U.S. Customs Service. 
However, personnel from other offices participated in its development. 


List oF SuBJECTS IN 19 CFR Part 101 
Customs duties and inspection, Exports, Imports, Organization and 
functions (Government agencies). 
AMENDMENT TO THE REGULATIONS 


Part 101 Customs Regulations (19 CFR Part 101) is amended as set 
forth below: 
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PART 101—GENERAL PROVISIONS 
1. The authority citation for Part 101 is revised to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 2, 58(c), 66, 1202 (General Note 8, 
Harmonized Tariff Schedule of the United States), 1623, 1624, unless 
otherwise noted. 

2. Section 101.3 (b) is amended by adding the following phrase in the 
listing of Customs regions, districts and ports of entry, in the Southeast 
Region, under the column headed “Name and headquarters”, under the 
listing “Norfolk, Va.”: 

“(The ports of Norfolk and Newport News and Richmond-Petersburg, 
consolidated for purposes of the navigation laws. See T.D. 93-60.)” 

GEORGE J. WEISE, 
Commissioner of Customs. 


Approved: July 12, 1993. 
RonaLD K. NoBLgE, 
Assistant Secretary of the Treasury. 


{Published in the Federal Register, August 5, 1993 (58 FR 41633)] 


15 CFR Part 30 and 19 CFR Parts 4 and 122 
(T.D. 93-61) 
[Docket No. 921057-3155] 
RIN 0607-AA15 


AMENDMENTS TO THE FOREIGN TRADE STATISTICS, 
VESSELS IN FOREIGN AND DOMESTIC TRADES, AND AIR 
COMMERCE REGULATIONS 


AGENCIES: Bureau of the Census, Commerce and U.S. Customs 
Service, Treasury. 


ACTION: Final rule. 


SUMMARY: This rule amends both the Foreign Trade Statistics Regu- 
lations (FTSR) of the Census Bureau and the U.S. Customs Regulations 
to change the procedure for carriers submitting Shipper’s Export Decla- 
rations (SEDs) and outward cargo manifests for shipments from the 
United States to Puerto Rico. Effective October 1, 1993, exporting carri- 
ers will submit the SEDs and outward cargo manifest for such ship- 
ments to the District Director of Customs in Puerto Rico rather than at 
the port of departure. Furthermore, aircraft carrying merchandise on 
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direct flights between the United States and Puerto Rico will be re- 
quired to file modified manifests. This action will improve the accuracy 
and coverage of the statistics on shipments from the United States to 
Puerto Rico. 


EFFECTIVE DATE: October 1, 1993. 


FOR FURTHER INFORMATION CONTACT: Harold L. Blyweiss, 
Chief, Regulations Branch, Foreign Trade Division, Bureau of the Cen- 
sus, (301) 763-5310. 


SUPPLEMENTARY INFORMATION: 

Trade between the United States and Puerto Rico is significant. 
In 1992, two-way trade amounted to $28.4 billion. If Puerto Rico were 
an independent country, it would rank tenth in U.S. exports ($10.8 
billion) and eighth in U.S. imports ($17.6 billion) with total trade 
slightly less than U.S. trade with France. The quality of such data is in 
question because some exporters and carriers treat such shipments 
as “domestic” and are unfamiliar with the requirements for SEDs and 
manifests. Also, since Puerto Rico is inside the Customs Territory of the 
United States, such shipments do not receive the same scrutiny by 
the Customs Service as a shipment to a foreign country. Over the past 
five years increased scrutiny of documentation requirements for ship- 
ments from Puerto Rico to the United States, by both the Census 
Bureau and the Customs Service, resulted in a marked improvement in 
the accuracy and completeness of the northbound data. Applying this 
experience to southbound shipments, these amendments will allow bet- 
ter scrutiny for compliance, at lower cost, by both the Census Bureau 
and the Customs Service by providing for filing these SEDs and mani- 
fests in Puerto Rico rather than at the various ports of departure in the 
United States. Additionally, the Census Bureau established an office in 
Puerto Rico to process SEDs for all shipments to and from the United 
States. This rule affects only carriers transporting merchandise be- 
tween the United States and Puerto Rico. It does not change any re- 
quirements for exporters. 

The Notice of Proposed Rulemaking published in the Federal Regis- 
ter on November 30, 1992, (57 FR 56531), proposed amending both the 
FTSR and the Customs Regulations to require carriers transporting 
merchandise from the United States to Puerto Rico to submit their 
SEDs and outward cargo manifests for such shipments to the District 
Director of Customs in Puerto Rico rather than at the port of departure. 
Interested parties were given 60 days from the date of publication in the 
Federal Register (November 30, 1992 to January 29, 1993) to submit 
their comments regarding the notice. 


DIscussION OF MaJor COMMENTS 


The Census Bureau and the U.S. Customs Service received eight com- 
ments regarding the proposed amendments. One of the comments was 
not germane to the proposal. One comment favored the proposal on the 
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basis that it will provide improved accuracy and coverage of the statis- 
tics. The comments of one vessel carrier consisted of a request for per- 
mission to continue a practice, initiated in 1978, that allowed them to 
file SEDs in weekly batches rather than by individual ship. While this 
procedure simplifies document handling by the carrier, it does not allow 
for any governmental verification or check against the manifest that we 
are, in fact, receiving all required SEDs. Moving the collection of both 
the manifest and SEDs to Puerto Rico will provide for such scrutiny. 
Therefore, we are eliminating this special batch filing procedure at such 
time as this rule becomes effective. Another vessel carrier suggested 
that we clarify the regulations by adding new subsections relating only 
to shipments between the United States and Puerto Rico rather than in- 
tegrating them in the present provisions. To do so would require dupli- 
cating most of the provisions of Sections 30.20 through 30.24. This 
carrier also raised questions relating to the possible introduction of Cus- 
toms’ automated export system for filing both manifests and SEDs. Any 
carrier, exporter, or freight forwarder participating in either the Cus- 
toms’ or Census Bureau’s automated program for reporting manifests 
and/or SEDs electronically will not be required to file duplicate informa- 
tion in hard copy form. Furthermore, participants in the Census Bu- 
reau’s Automated Export Reporting Program will continue to file their 
reports directly with the Census Bureau. Two air express carriers and 
two associations of air carriers raised objections based on potential cost 
and burden as well as declaring the proposed rule unnecessary. They 
proposed alternatives including: (1) enforcing current regulations in 
the U.S. ports of export, (2) obtaining the data from the carrier’s mani- 
fest, or (3) obtaining the data from the Puerto Rican Tax Authority. In 
response, the government determined that: (1) enforcing current regu- 
lations in each of the over 200 ports would be much more costly to the 
government as well as the carriers and providing one location for filing 
of all documentation will ensure equal and consistent enforcement in all 
cases, (2) the carrier’s manifest simply does not provide sufficient infor- 
mation to produce quality statistics (neither the Schedule B commodity 
number nor the value are reported on the manifest), and (3) the Puerto 
Rican Tax Authority does not obtain information in such detail to pro- 
duce similar statistics — the Puerto Rican Tax Authority does not share 
information with the Census Bureau. Because most shipments trans- 
ported to Puerto Rico by air are low valued and do not require SEDs, we 
are modifying the proposal. Rather than requiring a complete manifest 
(Section 30.21(b)), we will allow air carriers transporting merchandise 
between the United States and Puerto Rico to report, in addition to 
those items requiring SEDs, a single line of information on their Cus- 
toms’ manifests summarizing all shipments exempt from SED report- 
ing requirements. This summary information will include the number 
of packages and a total weight in kilograms for such exempt shipments. 
Furthermore, the air waybills for all cargo must be available, in the port 
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of entry or departure in Puerto Rico, for inspection by Customs and/or 
the Census Bureau. 


REGULATORY Impact ANALYSIS AND INFORMATION COLLECTION 


These amendments do not meet the criteria of a major rule as set forth 
in Section 1(b) of Executive Order 12291; therefore, no Regulatory Im- 
pact Analysis is required. This rule does not contain policies with Feder- 
alism implications sufficient to warrant preparation of a Federalism 
assessment under Executive Order 12612. Pursuant to the Provisions of 
the Regulatory Flexibility Act of 1980 (Pub.L. 96-354), the General 
Counsel of the Department of Commerce and the Commissioner of Cus- 
toms certified to the Small Business Administration that these amend- 
ments will not have a significant economic effect on a substantial 
number of small entities because they only change the place of filing 
shipping documents by exporting carriers. The Census Bureau’s infor- 
mation collection requirements involved in this rule are cleared under 
OMB Control Nos. 0607-0001, 0018, and 0152 pursuant to the Paper- 
work Reduction Act of 1980 (Pub.L. 96-511). 


List oF SUBJECTS 


15 CFR Part 30 
Economic statistics, Foreign trade, Reporting and recordkeeping 
requirements. 


19 CFR Part 4 
Customs duties and inspection, Exports, Freight, Harbors, Maritime 
carriers, Reporting and recordkeeping requirements, Vessels. 


19 CFR Part 122 

Administrative practice and procedure, Air carriers, Aircraft, Air- 
ports, Customs duties and inspection, Freight, Penalties, Reporting and 
recordkeeping requirements. 

To effect these changes, the Foreign Trade Statistics Regulations 
(15 CFR part 30) and the Customs Regulations (19 CFR parts 4 and 122) 
are amended as set forth below: 


TITLE 15—COMMERCE AND FOREIGN TRADE 
PART 30—FOREIGN TRADE STATISTICS 


1. The authority citation for 15 CFR part 30 is revised to read as 
follows: 
Authority: 5 U.S.C. 301; 13 U.S.C. 301-307; Reorganization Plan No.5 
of 1950 (3 CFR 1949-1953 Comp., p. 1004), Department of Commerce 
Organization Order No.35-2A, August 4, 1975, 40 FR 42765. 

2. Section 30.20 is amended by revising the first sentence of para- 
graph (a), redesignating paragraphs (b) and (c) as paragraphs (c) and 
(d), respectively, and adding newparagraph (b) to read as follows: 





CUSTOMS BULLETIN AND DECISIONS, VOL. 27, NO. 33, AUGUST 18, 1993 


§ 30.20 General statement of requirement for the filing of 
manifests and Shipper’s Export Declarations by carriers. 


(a) Carriers transporting merchandise from the United States, 
Puerto Rico, or U.S. Possessions to foreign countries; from the United 
States or Puerto Rico to the Virgin Islands of the United States; or from 
Puerto Rico tothe United States shall not be granted clearance, where 
clearance is required, and shall not depart, where clearance is not 
required, until manifests (for vessels, aircraft, and rail carriers) and 
Shipper’s Export Declarations have been filed with the Customs Direc- 
tor as specified in paragraphs (b) through (d) of this section, except as 
provided in § 30.24.* * * 

(b) For carriers transporting merchandise from the United States to 
Puerto Rico, the complete manifest, as required, and all required Ship- 
per’s Export Declarations shall be filed within one business day after ar- 
rival, as defined in 19 CFR 4.2(b), with the Customs Director in Puerto 
Rico, except as provided in § 30.24. 


* * * * * * * 


3. Section 30.21 is amended by revising paragraphs (a) and (b) to read 
as follows: 


§ 30.21 Requirements for the filing of manifests. 


(a) Vessels. Vessels transporting merchandise as specified in §30.20 
(except vessels exempted by paragraph (d) of this section) shall file a 
complete Cargo Declaration, Customs Form 1302, or a Cargo Declara- 
tion Outward With Commercial Forms, Customs Form 1302-A, either 
form with copies of bills of lading or equivalent commercial forms relat- 
ing to all cargo encompassed by the manifest attached thereto. The 
manifest shall be filed with the Customs Director at the respective ports 
where the merchandise is laden (for shipments from the United States 
to Puerto Rico, the manifest shall be filed with the Customs Director in 
the port where the merchandise is unladen in Puerto Rico), and shall 
show the destination of the vessel and list all the cargo so laden. For each 
item of cargo, the manifest shall show a description of the articles, con- 
tents, quantities, and values; however, a notation on the Cargo Declara- 
tion that values are as stated on the Shipper’s Export Declarations, 
copies of which are attached to such manifest, will be accepted. There 
shall also be shown for each item of cargo the bill of lading number on 
the Shipper’s Export Declaration covering the item, except that bill of 
lading numbers are not required on manifests covering cargo destined 
for Canada or a nonforeign area. If an item on a Cargo Declaration is one 
for which a Shipper’s Export Declaration is not required, a notation 
shall be inserted on the Cargo Declaration as to the basis for the exemp- 
tion with a reference to the number of the section in the regulations 
where the particular exemption is provided. The bills of lading, cargo 
lists, or other commercial forms must be securely attached to the Cargo 
Declaration in such manner as to constitute one document; that they are 
incorporated by suitable reference on the face of the form such as “Cargo 
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as per bills of lading attached,” or “Cargo as per commercial forms at- 
tached,” and that there is shown on the face of each bill the information 
required by the Cargo Declaration for the cargo covered by that docu- 
ment. The manifest of vessels (including vessels taking bunker fuel to be 
laden aboard vessels on the high seas) clearing for foreign countries 
shall also show the quantities and values of bunker fuel taken aboard at 
that port for fueling use of the vessel, apart from such quantities as may 
have been laden on vessels as cargo. The quantity of coal shall be re- 
ported in metric tons (2240 pounds), and the quantity of fuel oil shall be 
reported in barrels of 158.98 liters (42 gallons). Fuel oil shall be de- 
scribed in such manner as to identify diesel oil as distinguished from 
other types of fuel oil. 

(b) Aircraft. Aircraft transporting merchandise as specified in § 30.20 
shall file a complete manifest on Customs Form 7509. Such manifest 
shall be filed with the Customs Director at the respective ports where 
the merchandise is laden (for shipments from the United States to 
Puerto Rico, the manifests shall be filed with the Customs Director in 
the port where the merchandise is unladen in Puerto Rico) aboard the 
aircraft that is to carry the merchandise to the foreign country or to its 
ultimate destination in a nonforeign area, and shall list all the cargo so 
laden and show, for each item, the air waybill number or marks and 
numbers on packages, the number of packages, and the nature of the 
goods, except as otherwise provided in this paragraph (b). In addition, 
for any item for which a Shipper’s Export Declaration is not required 
under the regulations in this part, a notation as to the basis for the ex- 
emption with a reference to the number of the section in this part where 
the particular exemption is provided, shall be inserted on the manifest, 
or on the waybill filed in lieu of listing on the manifest. In the case of 
shipments on an air waybill, a copy of each document may be attached to 
the cargo manifest, the numbers of such air waybills listed in the body of 
the manifest, and the statement “Cargo as per Air Waybills Attached” 
noted on the manifest. On direct departures only, for shipments requir- 
ing a Shipper’s Export Declaration a copy of each declaration may be at- 
tached to the cargo manifest. In such case the air waybill numbers of 
such declarations shall be listed on the cargo manifest in the column for 
air waybill numbers, and the statement “Cargo as per SEDs Attached” 
noted on the manifest. Under this alternative procedure, any shipments 
not requiring a Shipper’s Export Declaration shall be listed on the mani- 
fest, and a notation as to the basis for the exemption with a reference to 
the number of the section in this part where the particular exemption is 
provided, shall be shown. For aircraft transporting merchandise be- 
tween the United States and Puerto Rico, the manifest shall consist of 
full detail for cargo requiring Shipper’s Export Declarations and sum- 
mary information for cargo exempt for Shipper’s Export Declaration re- 
quirements. This summary information will include, on a single line, 
the total number of packages and the total weight, in kilograms, of such 
exempt shipments. Additionally, the air waybills for all shipments must 
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be available, in the port of arrival or departure in Puerto Rico, for in- 
spection by Customs and/or the Census Bureau. 


te B * * * * * 


4. Section 30.22 is amended by revising paragraph (a) to read as 
follows: 


§ 30.22 Requirements for the filing of Shipper’s Export 
Declarations by departing carriers. 

(a) To meet the requirements of § 30.20 for the filing of Shipper’s Ex- 
port Declarations, every departing carrier transporting merchandise as 
specified in § 30.20, including vessels, aircraft, rail carriers, trucks and 
other vehicles, ferries, and every other carrier shall deliver to the Cus- 
toms Director at the port of exportation (for shipments from the United 
States to Puerto Rico, at the port of arrival in Puerto Rico), with the 
manifest of the carrier, if a manifest is required by the regulations in 
this part, Shipper’s Export Declarations prepared and signed by the ex- 
porters, or their agents, covering all the cargo for which such Shipper’s 
Export Declarations are required by the regulations in this part. 


* * * * * * * 


5. Section 30.24 is amended by revising paragraphs (a) introductory 
text and (a)(1) to read as follows: 


§ 30.24 Clearance or departure of carriers under bond on 
incomplete manifest or Shipper’s Export Declarations. 


(a) For purposes of the regulations in this part, except when carriers 
are transporting merchandise from the United States to Puerto Rico, 
clearance (where clearance is required) or permission to depart (where 
clearance is not required) may be granted to any carrier by the Customs 
Director prior to the filing of a complete manifest as required under the 
regulations in this part, or prior to the filing by the carrier of all required 
Shipper’s Export Declarations, provided that a bond as specified in 
paragraph (b) of this section is filed with the Customs Director. The con- 
dition of the bond shall be that a complete manifest, where a manifest is 
required by the regulations in this part and all required Shipper’s Ex- 
port Declarations, shall be filed by the carrier not later than the fourth 
business day after clearance (where clearance is required) or departure 
(where clearance is not required) of the carrier except as otherwise spe- 
cifically provided in paragraphs (a)(1) and (2) of this section. For carri- 
ers transporting merchandise from the United States to Puerto Rico, if 
the complete manifest, as required, and all required Shipper’s Export 
Declarations are not available for filing with the Customs Director in 
Puerto Rico within one business day after arrival, a bond, as specified in 
paragraph (b) of this section shall be filed with the Customs Director in 
Puerto Rico. 

(1) For shipments aboard a U.S. flag carrier between the United 
States and Puerto Rico, or from the United States or Puerto Rico to the 
Virgin Islands of the United States, the condition of the bond shall be 
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that a complete manifest (where a manifest is required) and all required 
Shipper’s Export Declarations shall be filed by the carrier not later than 
the seventh business day after departure or in the case of shipments 
from the United States to Puerto Rico, the seventh business day after 
arrival. 


* * * 2 


TITLE 19—CUSTOMS DUTIES 
PART 4— VESSELS IN FOREIGN AND DOMESTIC TRADES 


6. The general authority citation for 19 CFR part 4 and the specific 
authority for Section 4.84 would continue to read as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1624; 46 U.S.C. 2103 and 46 
U.S.C. App. 3; 


* * * * * * * 


Section 4.84 also issued under 13 U.S.C. 303; 19 U.S.C. 1433, 1435, 
1437; 46 U.S.C. App. 91, 313, 314, 883-1; 


* * * * * * * 


7. Section 4.84 is amended by revising paragraph (c) to read as follows: 
§ 4.84 Trade with noncontiguous territory. 


* * * * * * * 


(c)(1) A vessel which is not required to clear but which is transporting 
merchandise from a port in any State or the District of Columbia to any 
noncontiguous territory of the United States (excluding Puerto Rico), or 
from Puerto Rico to any State or the District of Columbia, or any other 
noncontiguous territory, shall not be permitted to depart without filing 
a complete manifest, when required by regulations of the Bureau of the 
Census (15 CFR part 30), and all required Shipper’s Export Declara- 
tions, unless before the vessel departs an approved bond is filed for the 
timely production of the required documents, as specified in 15 CFR 
30.24. Requests for permission to depart may be written or oral and per- 
mission to depart shall be granted orally by the appropriate Customs of- 
ficer. However, if the request is to depart prior to the filing of the 
required manifest and export declarations, permission shall not be 
granted unless the appropriate bond is on file. In the latter case, the Cus- 
toms officer shall keep a simplified record of the necessary information 
in order to assure that the manifest and export declarations are filed 
within the required time period. The Master’s Oath on Entry of Vessel 
in Foreign Trade, Customs Form 1300 (see § 4.63(a)), required at the 
time of clearance is not required to be taken to obtain permission to de- 
part. 

(2) A vessel which is not required to clear but which is transporting 
merchandise from a port in any State or the District of Columbia to 
Puerto Rico shall file a complete manifest, when required by the regula- 
tions of the Bureau of the Census (15 CFR part 30), and all required 
Shipper’s Export Declarations within one business day after arrival, as 
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defined in section 4.2(b) of this part, with the appropriate Customs offi- 
cer in Puerto Rico. If the complete manifest and all required Shipper’s 
Export Declarations are not filed with the appropriate Customs officer 
within that time frame, an appropriate bond shall be filed with the Cus- 
toms officer for the timely production of the required documents as 
specified in 15 CFR 30.24. In these instances when a bond is filed, the 
Customs officer shall keep a simplified record of the necessary informa- 
tion in order to ensure that the manifest and export declarations are 
filed not later than the seventh business day after arrival in Puerto Rico. 
* * * * * * * 


PART 122—AITR COMMERCE REGULATIONS 

8. The authority for 19 CFR part 122 continues to read as follows: 
Authority: 5 U.S.C. 301; 13 U.S.C. 303; 19 U.S.C. 58b, 66, 1433, 1436, 
1459, 1590, 1594, 1623, 1624, 1644; 49 U.S.C. App. 1509. 

9. Section 122.62 is amended by revising paragraph (a) to read as 
follows: 

§ 122.62 Aircraft not otherwise required to clear. 

(a) Bureau of the Census. Under Bureau of the Census Regulations 
(15 CFR part 30), aircraft not required to clear by § 122.61 shall obtain 
permission to depart if carrying merchandise from the U.S. to Puerto 
Rico or from Puerto Rico to the U.S. 


* * * * * * * 


10. Section 122.74 is amended by revising paragraphs (a) and (c)(2) to 
read as follows: 


§ 122.74 Incomplete (pro-forma) manifest. 

(a) Application —(1) Shipments to foreign countries. Except for air- 
craft bound for foreign locations referred to in paragraph (b) of this 
section, clearance, or permission to depart may be given to an aircraft 
bound for a foreign location by the district director in the port of depar- 
ture before a complete manifest or all required Shipper’s Export Decla- 
rations have been filed, if a proper bond is filed on Customs Form 301, 
containing the bond conditions set forth in subpart G of part 113 of this 
chapter. 

(2) Shipments to Puerto Rico. As provided in § 122.79 (b), any re- 
quired air cargo manifest or Shipper’s Export Declarations for direct 
flights between the U.S. and Puerto Rico shall be filed with the appropri- 
ate Customs officer upon arrival in Puerto Rico. If any required mani- 
fest or Shipper’s Export Declarations are not filed with the appropriate 
Customs officer within one business day after arrival in Puerto Rico, a 
proper bond shall be filed at that time on Customs Form 301, containing 
the bond conditions set forth in subpart G of part 113 of this chapter. 

* * * * * * * 

(c) * * * 

(2) Shipments to and from Puerto Rico. For shipments from the U.S. 
to Puerto Rico, the complete manifest (when required) and all required 
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Shipper’s Export Declarations shall be filed not later than the seventh 
business day after arrival into Puerto Rico. For shipments from Puerto 
Rico to the U.S., the complete manifest (when required) and all required 
Shipper’s Export Declarations shall be filed not later than the seventh 
business day after departure from Puerto Rico. 


* * * * * 


11. Section 122.76 is revised to read as follows: 


§ 122.76 Shipper’s Export Declarations and _ inspection 
certificates. 


(a) Shipper’s Export Declarations (1) Other than shipments to Puerto 
Rico. For shipments other than to Puerto Rico, at the time of clearance, 
the aircraft commander or agent shall file with the district director at 
the departure airport any Shipper’s Export Declarations required by 
the Bureau of the Census (see 15 CFR part 30). 

(2) Shipments to Puerto Rico. For flights carrying shipments to 
Puerto Rico from the U.S., the aircraft commander or agent shall file 
any Shipper’s Export Declarations required by the Bureau of the Cen- 
sus (see 15 CFR part 30) upon arrival in Puerto Rico with the district 
director there. 

(b) Inspection certificates. The aircraft commander or authorized 
agent shall deliver a proper export inspection certificate issued by the 
Veterinary Service, Animal and Plant Inspection Service, Department 
of Agriculture (9 CFR part 91), to the Customs officer in charge at the 
time of departure of any aircraft carrying horses, mules, asses, cattle, 
sheep, swine, or goats. 

12. Section 122.79 is amended by revising paragraph (b) and remov- 
ing the undesignated paragraph following (b)(2) to read as follows: 


§ 122.79 Shipments to U.S. possessions. 


* * * * * * * 


(b) Puerto Rico. When an aircraft carries merchandise on a direct 
flight from the U.S. to Puerto Rico, any required air cargo manifest or 
Shipper’s Export Declarations shall be filed with the district director at 
Puerto Rico. 


Harry A. Scarr, MIcHAEL H. Lang, 
Acting Director, Acting Commissioner, 
Bureau of the Census. U.S. Customs Service. 


Approved and concurred: May 28, 1993. 
Rona.p K. NosLe, 
Assistant Secretary for Enforcement, 
Department of the Treasury. 


[Published in the Federal Register, August 4, 1993 (58 FR 41421)] 
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(T.D. 93-62) 


SYNOPSES OF DRAWBACK DECISIONS 


The following are synopses of drawback contracts approved June 30, 
1990, to July 8, 1993, inclusive, pursuant to Subpart C, Part 191, Cus- 
toms Regulations; and approvals under Treasury Decision 84—49. 

In the synopses below are listed for each drawback contract approved 
under 19 U.S.C. 1313(b), the name of the company, the specified articles 
on which drawback is authorized, the merchandise which will be used to 
manufacture or produce these articles, the factories where the work will 
be accomplished, the date the proposal was signed, the basis for deter- 
mining payment, the Regional Commissioner to whom the contract was 
forwarded or approved by and the date on which it was approved. 

Dated: July 26, 1993. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


(A) Company: Abbott Laboratories 
Articles: Clarithromycin (klaricid) 
Merchandise: Cyclohexylketal reagent 


Factories: North Chicago & Abbott Park, IL 

Proposal signed: January 24, 1991 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Chicago, March 25, 1991 


(B) Company: The BFGoodrich Co. 

Articles: Civil aircraft brake disks; assembled aircraft brakes; heat sinks 

Merchandise: Panox B heavy fibers (oxidized polyacrylonitrile fibers, 
OPF, 320 K tow) 

Factories: Pueblo, CO; Santa Fe Springs, CA; Troy, OH 

Proposal signed: January 12, 1993 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Chicago, May 14, 1993 

Revokes: T.D. 92-29-B 


(C) Company: BP Chemicals, Inc. 

Articles: Acetone cyanohydrin 

Merchandise: Hydrogen cyanide; acetone 

Factories: Lima, OH; Green Lake, TX 

Proposal signed: September 15, 1989 

Basis of claim: Appearing in 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
Houston, May 19, 1993 

Revokes: T.D. 85-139-T to cover successorship from Sohio Chemical 
Co. 
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(D) Company: BP Chemicals, Inc. 

Articles: Acrylonitrile; acetonitrile 

Merchandise: Propylene 

Factories: Lima, OH; Green Lake, TX 

Proposal signed: June 10, 1991 

Basis of claim: Used in, less valuable waste 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
Houston, May 19, 1993 

Revokes: T.D. 79-230-Y to cover name change from Vistron Corpora- 
tion to Sohio Chemical Company and ultimate successorship there- 
from by BP Chemicals, Inc., and the addition of a factory location 


(E) Company: BP North America Petroleum, Inc. 

Articles: Intermediate grade fuels 

Merchandise: Residual fuel oil; Class I and distillate fuel oil Class II 

Factories: Gretna, LA; San Pedro & San Diego, CA; Port Newark, NJ; 
Deer Park, TX; Chesapeake, VA; Port Angeles, WA 

Proposal signed: November 15, 1989 

Basis of claim: Used in 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
Houston, January 30, 1990 

Revokes: T.D. 84—1-E to cover a name change from BP North America 
Trading, Inc. and a change in location of factories 


(F) Company: Baxter Healthcare Corp. 

Articles: BOS-CM 50 oxygenator 

Merchandise: Polypropylene hollow fibers 

Factory: Irvine, CA 

Proposal signed: August 11, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, May 17, 1993 


(G) Company: Cliffstar Corp. 

Articles: Fruit drinks 

Merchandise: High fructose corn syrup 

Factory: Dunkirk, NY 

Proposal signed: April 5, 1993 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, June 22, 1993 
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(H) Company: Dole Food Company, Inc., Dole Packaged Foods 
Company Div. 

Articles: Frozen concentrated pineapple juice or other juice blends; 
frozen concentrated juice drink cocktails 

Merchandise: Clarified pineapple juice; concentrated orange juice for 
manufacturing; concentrated pineapple and red raspberry juices 

Factories: At its agents operating under T.D. 55027(2) and/or T.D. 
55207(1) 

Proposal signed: September 15, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Long Beach (San Francisco 
Liquidation Unit), June 22, 1993 


(I) Company: Formosa Plastics Corp., U.S.A. 

Articles: Vinyl chloride monomer (“VCM”); polyviny! chloride (“PVC”) 
Merchandise: Ethylene; ethylene dichloride 

Factories: Pt. Comfort, TX; Baton Rouge, LA; Delaware City, DE 
Proposal signed: February 10, 1993 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Houston, May 24, 1993 
Revokes: T.D. 93-9-F 


(J) Company: GE Chemicals, Inc. 
Articles: Plastic resin in pellet or powder form 
Merchandise: Styrene monomer 


Factories: Washington, WV; Ottawa, IL; Oxnard, CA 

Proposal signed: March 1, 1993 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: New York, May 14, 1993 
Revokes: T.D. 86-126-G (Borg-Warner Chemicals, Inc.) 


(K) Company: General Mills, Inc. 

Articles: Cake mixes; food products manufactured from wheat flour; 
blended and graded wheat; breakfast cereals; other food products 

Merchandise: Hard refined sugar; wheat flour; shortening; egg whites 
and yolks (dry); milk (non-fat dry); coconut oil; coconut-peanut oil 
blend; soybean oil; oat flour; vegetable oil (spray dried); tomato 
powder; onion powder; onion chopped (dry); enriched macaroni; 
enriched egg noodles; wheat; dark brown sugar; dried dates; 
instantized wheat flour 

Factories: Various factories as listed in proposal; some are contract 
processors 

Proposal signed: August 14, 1992 

Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative values at the time of separation, as 
to the use of wheat; appearing in, as to the use of all remaining 
merchandise 

Contract forwarded to RC of Customs: Chicago, May 25, 1993 

Revokes: T.D. 82-225-L and unpublished authorization of February 24, 
1993, issued by the Chicago RC of Customs 
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(L) Company: Heraeus Amersil, Inc. 

Articles: Clear fused quartz WG tubes 

Merchandise: Cylinder of clear fused quartz 

Factory: Buford, GA 

Proposal signed: May 30, 1993 

Basis of claim: Used in, less valuable waste 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
New York, June 25, 1993 

Revokes: T.D. 87-100-J to cover change in factory location 


(M) Company: Heraeus Engelhard Electrochemistry Corp. 

Articles: Platinum-coated titanium sheet 

Merchandise: Hexahydroxyplatinic (IV) acid 

Factory: Union, NJ 

Proposal signed: April 2, 1993 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Long Beach (San Francisco 
Liquidation Unit), June 22, 1993 


(N) Company: Konica Manufacturing USA, Inc. 

Articles: Photo sensitive paper 

Merchandise: Various chemicals as itemized in Table I 

Factory: Whitsett, NC 

Proposal signed: June 25, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Long Beach (San Francisco 
Liquidation Unit), May 14, 1993 


(O) Company: Eli Lilly and Co. 

Articles: Cefaclor monohydrate; Cefaclor anhydrate; Cefaclor interme- 
diate; Cefaclor monohydrate for dry products; Ceclor (Cefaclor) for 
oral suspensions; Pulvules Ceclor (Cefaclor); p-nitrobenzyl] ester of 
PVSO 

Merchandise: D-alpha phenylglycine levorotatory; dimethyl for- 
mamide; triethylamine; semicarbazide hydrochloride; methyl 
aceetoacetate; penicillin V potassium intermediate; Cefaclor inter- 
mediate; p-nitrobenzyl bromide; phenylglycine derivative sodium 
salt; phenoxyacetic acid; potassium acetate solution 80%; potas- 
sium acetate tech; potassium bicarbonate; sodium chloroacetate 
tech; exomethylene ceph V sulfoxide ester; enol sulfoxide ester; 
7-amino-3-cephem-ester HCL; hexane; isopropy] alcohol; methyl 
alcohol; triphenylphosphite; potassium bicarbonate powder; potas- 
sium carbonate; methyl chloroformate; p-nitrobenzyl ester of 
PVSO; tetrabutylammonium bromide; quinoline; potassium iodide 
granulated; N-chlorophthalimide 

Factory: Clinton, IN 

Proposal signed: October 28, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Chicago, June 9, 1993 

Revokes: T.D. 84-208-H 
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(P) Company: Lykes Pasco, Inc. 

Articles: Orange juice from concentrate (reconstituted juice); frozen 
concentrated orange juice; bulk concentrated orange juice 

Merchandise: Concentrated orange juice for manufacturing 

Factory: Dade City, FL 

Proposal signed: March 26, 1993 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Miami, July 8, 1993 

Revokes: T.D. 86—-126—N (Lykes Pasco Packing Co.) 


(Q) Company: Mederer Corp. 

Articles: Confectionery goods (gummi candies) 
Merchandise: Edible porkskin gelatin-type A 

Factory: Creston, IA 

Proposal signed: December 28, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: Chicago, July 1, 1993 


(R) Company: Miller Thermal, Inc., Alloys International Div. 

Articles: Tungsten carbide powders & blends, tuberods, chrome pellets 

Merchandise: Tungsten metal, ore, powder, pellets, scrap 

Factory: Baytown, TX 

Proposal signed: November 9, 1990 

Basis of claim: Appearing in 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
Houston, March 28, 1991 

Revokes: T.D. 75-312-R to cover successorship from Alloys Inc. 


(S) Company: Minnesota Mining and Manufacturing Co. (3M) 

Articles: Fire fighting foams 

Merchandise: Propane sultone foamer 

Factories: St. Paul, MN; Decatur, IL 

Proposal signed: April 2, 1993 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Long Beach (San Francisco 
Liquidation Unit), June 4, 1993 


(T) Company; Occidental Chemical Corp. 

Articles: High density polyethylene (HDPE) 

Merchandise: Ethylene 

Factories: Matagorda, Orange & Victoria, TX 

Proposal signed: October 23, 1992 

Basis of claim: Used in 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
Houston, February 5, 1993 

Revokes: T.D. 93-9-Q to cover successorship from Oxy Petrochemicals 
Inc. 
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(U) Company: Precision Custom Coatings, Inc. 

Articles: Interliners 

Merchandise: Vestamelt 732; Vestamelt 750 P2 

Factory: Totowa, NJ 

Proposal signed: December 22, 1992 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, May 14, 1993 


(V) Company: United Merchants and Manufacturers, Inc. 
Articles: Smooth and novelty yarns 

Merchandise: Polyester and rayon staple fiber 

Factories: Conway & Union, SC 

Proposal signed: April 21, 1993 

Basis of claim: Used in, less valuable waste 

Contract forwarded to RC of Customs: New York, July 6, 1993 


(W) Company: Vanchem, Inc. 

Articles: Para-toluene sulfonyl isocyanate 

Merchandise: Para-toluene sulfonamide 

Factory: Lockport, NY 

Proposal signed: April 19, 1993 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, May 24, 1993 


(X) Company: Ventura Coastal Corp. 

Articles: Orange juice from concentrate (reconstituted); frozen concen- 
trated orange juice; bulk concentrated orange juice; bulk concen- 
trated tangerine juice 

Merchandise: Concentrated tangerine (mandarin) juice for manufac- 
turing 

Factory: Ventura, CA 

Proposal signed: May 15, 1992 

Basis of claim: Appearing in 

Contract forwarded to RC of Customs: Long Beach (San Francisco 
Liquidation Unit), July 8, 1993 


(Y) Company: Vista Chemical Co. 

Articles: Linear alkyl benzenes and mixes thereof 

Merchandise: Paraffins, light (C10-12); Paraffins, heavy (C12-14); 
Olefins (C10-12) 

Factories: Westlake, LA (Lake Charles); Baltimore, MD 

Proposal signed: January 19, 1993 

Basis of claim: Used in, with distribution to the products obtained in 
accordance with their relative values at the time of separation 

Contract forwarded to RC of Customs: Houston, May 24, 1993 
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(Z) Company: Warner-Lambert Co. 

Articles: Novon® specialty polymers #2020-601 & #2020-6001 
Merchandise: Potato starch 

Factory: Rockford, IL 

Proposal signed: March 25, 1993 

Basis of claim: Used in 

Contract forwarded to RC of Customs: New York, June 21, 1993 


APPROVALS UNDER T.D. 84—49 


(1) Company: Amoco Chemical Co. 

Articles: Ethylene; polymer grade propylene; chemical grade propylene; 
butadiene; benzene; butene 

Merchandise: Naphtha; ethane; propane 

Factory: Alvin, TX 

Proposal signed: April 27, 1993 

Basis of claim: As provided in T.D. 84-49 

Contract forwarded to RC of Customs: Houston, June 7, 1993 


(2) Company: BP Exploration & Oil, Inc. 

Articles: Petroleum & petroleum products 

Merchandise: Crude petroleum & petroleum derivatives 

Factories: Marcus Hook, PA; Toledo & Lima, OH; Alliance, LA; 
Ferndale, WA 

Proposal signed: October 9, 1992 


Basis of claim: As provided in T.D. 84-49 

Contract issued by RC of Customs in accordance with § 191.25(b)(2): 
Houston, December 11, 1992 

Revokes: T.D. 93-42-1 to cover name change from BP Oil Co. 
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(T.D. 93-63) 
FOREIGN CURRENCIES 


DalILy RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR JULY 1993 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown be- 
low. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 


Holiday: Monday, July 5, 1993. 


Greece drachma: 


July 1, 1993 $0.004320 
July 2, 1993 .004320 
July 6, 1993 .004317 
July 7, 1993 .004315 
July 8, 1993 004284 
July 9, 1993 .004259 
July 12, 1993 .004228 
July 13, 1993 .004252 
July 14, 1993 .004264 
July 15, 1993 .004254 
July 16, 1993 .004244 
July 19, 1993 .004281 
July 20, 1993 .004279 
July 21, 1993 .004307 
July 22, 1993 .004268 
July 23, 1993 .004226 
July 26, 1993 -.004209 
July 27, 1993 aa 
July 28, 1993 .004227 
July 29, 1993 .004216 
July 30, 1993 .004175 


South Korea won: 


July 1, 1993 $0.001240 
July 2, 1993 .001240 
July 6, 1993 .001238 
July 7, 1993 .001238 
July 8, 1993 .001239 
July 9, 1993 .001238 
July 12, 1993 .001237 
July 13, 1993 .001235 
July 14, 1993 .001236 
July 15, 1993 .001235 
July 16, 1993 .001234 
July 19, 1993 .001233 
July 20, 1993 .001232 
July 21, 1993 .001233 
July 22, 1993 .001233 
July 23, 1993 .001232 
July 26, 1993 .001232 
July 27, 1993 .001231 
July 28, 1993 .001233 
July 29, 1993 .001235 
July 30, 1993 .001235 
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FOREIGN CURRENCIES — Daily rates for countries not on quarterly list for 
July 1993 (continued): 


Taiwan N.T. dollar: 


July 1, 1993 

July 2, 1993 $0.037859 
July 6, 1993 N/A 
July 7, 1993 .037695 
July 8, 1993 .037707 
July 9, 1993 .037695 
July 12, 1993 .037621 
July 13, 1993 .037640 
July 14, 1993 .037658 
July 15, 1993 .037690 
July 16, 1993 N/A 
July 19, 1993 N/A 
July 20, 1993 N/A 
July 21, 1993 .037644 
July 22, 1993 N/A 
July 23, 1993 N/A 
July 26, 1993 .037094 
July 27, 1993 .037098 
July 28, 1993 .037099 
July 29, 1993 .037111 
July 30, 1993 .037119 


Dated: August 3, 1993. 


MICHAEL MITCHELL, 
Chief, 
Customs Information Exchange. 


(T.D. 93-64) 
FOREIGN CURRENCIES 


VARIANCES FROM QUARTERLY RATES FOR JULY 1993 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 93-49 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
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poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday: Monday, July 5, 1993. 


Australia dollar: 
July 1, 1993 $0.666300 


Austria schilling: 
July 1, 1993 $0.083633 


Belgium franc: 
July 1, 1993 $0.028571 


Canada dollar: 
July 1, 1993 $0.776036 


China, P.R. renminbi yuan: 
July 1, 1993 $0.173142 


Denmark krone: 
July 1, 1993 $0.152497 


Finland markka: 
July 1, 1993 $0.176056 


France franc: 
July 1, 1993 $0.174064 


Hong Kong dollar: 
July 1, 1993 $0.128924 


India rupee: 
July 1, 1993 $0.031646 


Ireland pound: 
July 1, 1993 $1.424000 


Italy lira: 

July 1, 1993 $0.000647 
Japan yen: 

July 1, 1993 $0.009272 


Malaysia dollar: 
July 1, 1993 $0.388003 


Netherlands guilder: 
July 1, 1993 $0.523697 


New Zealand dollar: 
July 1, 1993 $0.541200 


Norway krone: 
July 1, 1993 $0.139616 
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ForREIGN CuRRENCIES-Variances from quarterly rates for July 1993 
(continued): 


Portugal escudo: 


July 1, 1993 $0.006154 
July 22, 1993 .005858 
July 23, 1993 -005834 
July 26, 1993 -005789 
July 27, 1993 .005734 
July 28, 1993 005774 
July 29, 1993 .005648 
July 30, 1993 .005548 


Singapore dollar: 
July 1, 1993 $0.615385 


South Africa, Republic of, rand: 
July 1, 1993 $0.298285 


Spain peseta: 
July 1, 1993 $0.007692 
July 23, 1993 .007299 
July 26, 1993 .007225 
July 27, 1993 .007151 
July 28, 1993 .007176 
July 29, 1993 .007022 
July 30, 1993 .006916 

Sri Lanka rupee: 


July 1, 1993 $0.020743 


Sweden krona: 


July 1, 1993 $0.129450 
July 29, 1993 121381 
July 30, 1993 121359 


Switzerland franc: 
July 1, 1993 $0.663790 


Thailand baht (tical): 
July 1, 1993 $0.039479 


United Kingdom pound: 
July 1, 1993 $1.506500 


Dated: August 3, 1993. 


MIcHAEL MITCHELL, 
Chief, 


Customs Information Exchange. 
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OPINION 


REsTAnNI, Judge: The issue presented by this case is whether the gov- 
ernment may deny an application for a customs broker’s license on the 
ground that the applicant is related, by blood and by marriage, to per- 
sons who are members of an organized crime family.1 This question was 
previously raised in Pietrofeso v. United States, 16 CIT ___, 801 F. 
Supp. 743 (1992) (“Pietrofeso I”). Finding insufficient information to 
justify denial of a license to Ms. Pietrofeso, this court remanded the case 
in order to give both parties the opportunity to flesh out the record. On 
remand, plaintiff's application for a license was again rejected. The case 
comes before the court now on plaintiff's motion for judgment on the 
agency record. 


FACTUAL BACKGROUND 


The detailed facts of this case are recounted in Pietrofeso I, 16 CIT at 
___, 801 F. Supp. at 745-46. Briefly summarized, the facts are that 
plaintiff is the niece of John Gotti and the daughter of Peter Gotti, two 
men evidenced in the record to be leaders of the Gambino organized 
crime family. An investigation report prepared by the government also 
cast suspicion on plaintiff's husband, Paul Pietrofeso, alleging his con- 


1 This court has exclusive jurisdiction over denials of customs broker’s licenses pursuant to 28 U.S.C. § 1581(g)(1) 
(1988). 
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nection to organized crime entities. Plaintiff herself is nearly thirty 
years old, has no criminal record, and the investigation report revealed 
no derogatory information about her. From these facts, the United 
States Customs Service concluded that the business integrity and moral 
character of Ms. Pietrofeso were suspect. It therefore denied her appli- 
cation for a customs broker’s license.2 The Secretary of the Treasury 
affirmed. 

This court found that “[iJf plaintiff cohabitates with her husband and 
he is engaged in organized crime, she may be denied a license * * * if the 
Secretary is able to draw the reasonable inference that she would not be 
in a position to avoid improper influence or intimidation in her import- 
ing duties.” Jd. at ___, 801 F. Supp. at 750. The record at that stage, 
however, did not establish either her husband’s connection with organ- 
ized crime or his influence over her importing duties. Jd. Likewise, the 
mere assertion of blood relationships with organized crime figures can- 
not support the denial of a customs broker’s license without a showing of 
likely improper influence or control. Id. at__, 801 F. Supp. at 750-51. 
The court must now decide whether the government has submitted suf- 
ficient additional evidence to bolster its previous assertions as to plain- 
tiff’s husband and as to her family. 


DISCUSSION 


At the time of the court’s previous decision in this case, there was only 
“the weakest hearsay evidence” linking plaintiffs husband to organized 
crime. Jd.at__, 801 F. Supp. at 750. The court directed both parties 
to present proof of Mr. Pietrofeso’s financial status, his criminal history, 
if any, and the potential for influence over plaintiff's business decisions. 
Id. The government submitted an affidavit saying that certain informa- 
tion had been requested about Mr. Pietrofeso, but that it was not 
supplied by plaintiff's attorney. Defendant’s Opposition to Plaintiff's 
Motion, at 5 and attached Affidavit of Frank Sharp. Ms. Pietrofeso 
belatedly attempted to offer evidence of her husband’s legitimate in- 
vestments.3 Customs drew no specific conclusions about plaintiff’s hus- 
band and did not rely on this failure to support its determination. 

The government did compile additional information regarding the 
criminal activities of plaintiff's uncle and father. It introduced proof of 
the criminal conviction of plaintiff's uncle, the high-level positions of 
her uncle and father in the Gambino family, criminal activity at John F. 
Kennedy International Airport (“JFK”), and the way a customs broker 
could facilitate crime at JFK. In order to satisfy the dictates of the court, 
this information would have to show how the criminal activities of plain- 
tiffs family affected “the importing venue in which the applicant is 


2 Lack of business integrity or poor moral character is a proper ground for denial under 19 C.F.R. § 111.16(b)(3) 
(1992). 

3 Attached to plaintiff's motion papers were records of her husband’s account at acredit union. These papers were not 
available to Customs for its decision on remand. Therefore, they will not be considered by the court at this stage in the 
proceedings. See, e.g., United States v. Texas Pipe Line Co., 528 F. Supp. 728, 732-33 (E.D. Okla. 1978), aff'd, 611 F.2d 
345 (10th Cir. 1979). 
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likely to work” and the likelihood that plaintiff could be controlled or in- 
fluenced by her family. Pietrofeso I, 16 CIT at __, 801 F. Supp. at 
750-51. 

The government’s submissions do support a finding that organized 
crime does affect importing operations at JFK, the importing venue in 
which plaintiff is likely to work. In addition, plaintiffs attorney, in an 
informal conference, admitted that Ms. Pietrofeso has not limited her 
contact with her family, including those members involved in organized 
crime. There is no evidence in the record of frequent contacts, however. 
The record reveals only that plaintiff saw her family in a social context 
when they arranged and attended her 1989 wedding reception. Id. 
at 745. 

As noted in the court’s previous decision in this case, “[t]here is no ra- 
tional relationship between mere blood relationships and character or 
business integrity.” Id. at 750. Customs may not base its decision solely 
on blood relationships. See U.S. Const. art. III, § 3. The court’s previous 
decision clearly stated, “[i]t is up to the Customs Service and the Secre- 
tary to determine whether plaintiff’s business integrity is negatively af- 
fected because she is likely to be influenced or controlled by persons 
involved in criminal activities.” Jd. at 751. 

The government has failed to investigate either the nature and degree 
of Ms. Pietrofeso’s contact with her family since the 1989 wedding re- 
ception or her husband’s alleged criminal activity. Without such evi- 
dence, there can be no finding of likely influence or control. Thus, the 
court is forced to remand the case once more for further fact-gathering 
by the government. If plaintiff does not cooperate in the government’s 
renewed investigation, the license may be denied. At this stage, Cus- 
toms has no choice but to complete the investigation in the manner di- 
rected by the court, in the interest of both the applicant and the public. 
The remand determination shall be submitted within 45 days hereof. 


RA — 


(Slip Op. 93-137) 


BROTHER INDusTRIES (USA), INc., PLAINTIFF v. UNITED STATES, 
DEFENDANT, AND SMITH CorONA CorP., DEFENDANT-INTERVENOR 


Court No. 93-06-00359 


[Defendant’s motion to dismiss and plaintiff's motion for preliminary injunction 
denied. ] 


(Dated July 26, 1993) 


Hogan and Hartson (Lewis E. Leibowitz, T. Clark Weymouth and David G. Leitch) for 
plaintiff. 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, United 
States Department of Justice, Civil Division, Commercial Litigation Branch, (Jeffrey M. 
Telep) for defendant. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon dr., 
Geert de Prest, Patrick M. McDonough and Margaret L.H. Png) for defendant-intervenor. 
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MEMORANDUM DECISION AND ORDER 


Restani, Judge: On June 25, 1993, plaintiff, Brother Industries, USA, 
Inc. (“Brother”), filed an application for a temporary restraining order 
and a motion for a preliminary injunction, seeking to enjoin the United 
States Department of Commerce (“Commerce”) from implementing a 
suspension agreement in the case, Certain Portable Electric Typewriters 
(“PETs”) from Singapore, 58 Fed. Reg. 7534 (Feb. 8, 1993) (preliminary 
determination of sales at less than fair value). Brother’s challenge to the 
suspension agreement is, in essence, that it fails to completely eliminate 
less than fair value sales, is based on unverified data, cannot be moni- 
tored effectively, and is not in the public interest. 

On June 25, 1993, this court granted plaintiff's application for a tem- 
porary restraining order, and enjoined the United States from: 

(i) liquidating any and all entries of portable electric typewriters 
from Singapore which are or have been the subject of administra- 
tive proceedings resulting in [the preliminary determination of 
sales at less than fair value] * * *, (ii) refunding any cash deposit or 
releasing any bond or other security collected pursuant to 19 U.S.C. 
§ 1673b(d)(2), and (iii) taking any action to implement the afore- 
mentioned Suspension Agreement * * *. 
“Temporary Restraining Order,” issued by Judge Thomas J. Aquilino, 
Jr., dated June 25, 1993. On July 9, 1993, the court granted the motion 
of Smith Corona Corporation (“SCC”) to intervene. The United States 
then moved to dismiss on the grounds of lack of subject matter jurisdic- 
tion. On July 12, 1993, following oral argument on the preliminary in- 
junction motion, this court found that it had colorable jurisdiction and 
extended the first two conditions of the temporary restraining order for 
ten days; the court lifted the third condition, pertaining to implementa- 
tion of the suspension agreement, thereby permitting Commerce to pro- 
ceed with publication in the Federal Register of the notice of the 
suspension agreement. The case is before the court on defendant’s mo- 
tion to dismiss and plaintiff's motion for a preliminary injunction. 


DISCUSSION 


In Brother Industries (USA) v. United States, 16CIT__—_,_—sCi 801 F. 
Supp. 751 (1992), this court reversed Commerce’s determination, and 
held that Brother was an interested party, with standing to file an an- 
tidumping petition. 16 CIT at __, 801 F. Supp. at 758. The court re- 
manded the case for Commerce to consider whether Brother had filed on 
behalf of the domestic industry, and if so, to proceed with its investiga- 
tion. 16CIT at __, 801 F. Supp. at 759. Following dismissal of appeals 
filed with the Federal Circuit, Commerce resumed its investigation. It 
determined that Brother filed its petition on behalf of the domestic in- 
dustry, and that PETs from Singapore were being or were likely to be 
sold in the United States at less than fair value. It ordered suspension of 
liquidation of all entries of PETs from Singapore on or after February 8, 
1993, and required cash deposits or the posting of bonds in the amount 
of 16.02 percent. Certain PETs from Singapore, 58 Fed. Reg. at 7537. On 
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June 22, 1993, Commerce and SCC entered into a suspension agree- 
ment, under which Commerce would suspend its antidumping investi- 
gation provided SCC made the price revisions necessary to eliminate 
dumping. On that same day, SCC requested that Commerce continue 
the antidumping investigation, despite the suspension agreement. 
Three days later, Brother filed its application for a temporary restrain- 
ing order. 

The first issue is whether, at this juncture in the case, the court has 
subject matter jurisdiction. Brother attempts to base jurisdiction on 
28 U.S.C. § 1581(c) or § 1581(i). The government claims that jurisdic- 
tion is lacking because Commerce has not yet published notice of 
the suspension agreement in the Federal Register. Section 1581(c) pro- 
vides that the court has exclusive jurisdiction over any civil action 
commenced under 19 U.S.C. § 1516a. That section requires publica- 
tion as a jurisdictional prerequisite to judicial review of a determi- 
nation to suspend an antidumping duty investigation. See 19 U.S.C. 
§§ 1516a(a)(2)(A)(I), 1516a(a)(2)(B)(iv). In this case, as publication has 
not yet taken place, jurisdiction cannot be based on § 1581(c).1 

Jurisdiction may, however, be based on § 1581(i). Section 1581(i) per- 
mits the exercise of jurisdiction when the other bases specified under 
§§ 1581(a)-(h) are unavailable or “manifestly inadequate.” Miller & Co. 
v. United States, 824 F.2d 961, 963 (Fed. Cir. 1987), cert. denied, 484 
U.S. 1041 (1988).2 In this case, a sufficient showing has been made that 
jurisdiction under § 1581(c), which requires Brother to wait until after 
publication, is manifestly inadequate. The harm that Brother seeks to 
avoid, resulting from liquidation of entries of PETs from Singapore, 
could occur as soon as the notice is published in the Federal Register. See 
19 U.S.C. §§ 1673c(f)(1)(C), 1673ce(£)(2)(A)Gi)-Gii). Although defendant 
now asserts that liquidation is unlikely to occur immediately after publi- 
cation and Brother will have an opportunity to seek judicial relief, the 
fact is that defendant was unable to give Brother assurances to this ef- 
fect. Under these circumstances, the remedy provided by § 1581(c) is 
manifestly inadequate, and jurisdiction is proper under § 1581(i). In 
any event, the court notes that the issue may be moot because publica- 
tion is imminent, if it has not already taken place. 

The second issue is whether Brother has established a right to a pre- 
liminary injunction. In making this determination, the court considers 
the following factors: (1) likelihood of success on the merits; (2) threat of 
immediate irreparable harm if the injunction is denied; (3) balance of 


1 Brother also argues that this court may issue an injunction prior to publication, based on 19 U.S.C. § 1516a(c)(2). 
That section, however, does not provide an independent basis of jurisdiction. 


2 The United States attempts to equate manifestly inadequate remedies with the threat of irreparable harm. The 
latter is one of the prerequisites for injunctive relief and connotes imminent, actual, severe and irremedial harm. A 
showing of irreparable harm will normally satisfy the manifestly inadequate standard, but one need not always make 
this showing in order to assert jurisdiction under § 1581(i). Where Congress wished to limit jurisdiction by such a strict 
standard, it did so expressly. See 28 U.S.C. § 1581(h). The manifestly inadequate standard is a judicial gloss on the ac- 
tual words of Congress 28 U.S.C. § 1581(i) and the structure of the entire jurisdictional statute. The words “irreparable 
harm” do not appear. 
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hardships; and (4) public interest. Techsnabexport, Ltd. v. United 
States, 16CIT__,__, Supp. 428, 435 (1992). 

Brother argues that it will suffer irreparable harm if the injunction is 
not issued in that, if suspension of liquidation terminates and cash de- 
posits or bonds posted by Smith Corona are released, it will have no ef- 
fective remedy as to entries made between February 8, 1993 and the 
date the court decides the merits of this case. During this time period, 
according to Brother, SCC will reap the benefits of dumping, and 
Brother will suffer a competitive disadvantage. 

In Zenith Radio Corp. v. United States, 710 F.2d 806 (Fed. Cir. 1983), 
Zenith challenged an annual review determination made by Commerce 
pursuant to 19 U.S.C. § 1675. The Federal Circuit held that Zenith had 
established irreparable harm because “liquidation would indeed elimi- 
nate the only remedy available to Zenith for an incorrect review deter- 
mination by depriving the trial court of the ability to assess dumping 
duties on Zenith’s competitors in accordance with a correct margin” on 
entries during the review period. Jd. at 810. The court noted that once 
liquidation occurred, not even prospective relief would be available as to 
entries made during the review period. Id. 

Brother claims that the circumstances present in Zenith —injury toa 
competitive interest and denial of effective judicial review — also exist in 
this case. Brother is incorrect. As this court has held, in cases that do not 
involve annual reviews, prospective relief is available and liquidation of 
another’s entries normally is insufficient to establish irreparable harm. 
Trent Tube Div. v. United States, 14 CIT 587, 588, 744 F. Supp. 1177, 
1179 (1990) (in domestic party’s challenge to less than fair value or in- 
jury determinations, liquidation alone does not establish irreparable 
harm); Bomont Indus. v. United States, 10 CIT 431, 435, 638 F. Supp. 
1334, 1338 (1986) (in challenge to negative less than fair value determi- 
nation, liquidation of past entries at proper rate of duty is not only rem- 
edy available, and applicant for injunction must prove irreparable 
harm); American Spring Wire Corp. v. United States, 7 CIT 2, 6, 578 
F. Supp. 1405, 1408 (1984) (in challenge to final negative injury deter- 
minations, showing of irreparable harm beyond mere invocation of 
Zenith is required). This case does not fall within the presumption of ir- 
reparable harm created by Zenith; in order to prevail, Brother must 
show additional evidence of irreparable harm. 

At the hearing, Brother attempted to demonstrate irreparable harm 
in two aspects. It asserted that 1) upon liquidation, the release of any 
cash deposits would give SCC a competitive edge, and 2) SCC is stockpil- 
ing PETs for entry into the United States after the suspension agree- 
ment takes effect. To support its theories of irreparable harm, Brother 
relied on the testimony of the president of Brother International Corpo- 
ration. Brother’s first claim fails utterly. SCC posted bonds, not cash de- 
posits, so there is no likelihood that a cash flow will suddenly become 
available. Second, the testimony as to the stockpiling of PETs was en- 
tirely speculative. The witness conceded that he had no firsthand 
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knowledge of stockpiling, and although there was some evidence that 
exports from Singapore did not coincide with imports into the United 
States during 1993, this was also the case in January 1993, prior to the 
time liquidation was suspended. As Brother has failed to establish ir- 
reparable harm, its motion for a preliminary injunction is denied. The 
parties shall submit a proposed briefing schedule with respect to the 
merits of this action within ten days of the date of this order. 


TLR 


(Slip Op. 93-138) 


C.H. Patrick, INTERTECH, SINOCHEM INTERNATIONAL CHEMICALS Co., 
SINOCHEM SHANDONG Import & Export Corp., AND KwonGc Fat HoncG 
CHEMICALS, LTD., PLAINTIFFS v. UNITED STATES, DEFENDANT, AND SANDOZ 
CHEMICALS CorP., DEFENDANT-INTERVENOR 


Court No. 93-03-00183 
[Motions to dismiss granted. ] 
(Dated July 26, 1993) 


Miller, Canfield, Paddock and Stone (William E. Perry) for plaintiffs. 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Michael S. Kane), 
Robert E. Nielsen, Senior Attorney, United States Department of Commerce, of counsel, 
for defendant. 

Galvin and Mlawski (John J. Galvin) for defendant-intervenor. 


OPINION 


RESTANI, Judge: This matter is before the court on plaintiffs’ motion 
to amend summons and defendants’ motions to dismiss. Plaintiffs filed 
asummons initiating this action within thirty days of the publication of 
the antidumping determination it challenges,! that is, the Final Deter- 
mination of Sales at Less Than Fair Value: Sulfur Dyes, Including Sul- 
fur Vat Dyes from the People’s Republic of China, 58 Fed. Reg. 7,537 
(Feb. 8, 1993) (“Sulfur Dyes”). Unfortunately, plaintiffs did not name 
the correct determination, but rather named the investigation of Re- 
fined Antimony Trioxide from the People’s Republic of China, 57 Fed. 
Reg. 6,801 (Feb. 28, 1992) (final determination of sales at less than fair 
value). Plaintiffs also failed to list the correct date of the Sulfur Dyes de- 
termination or the date of its publication in the Federal Register, as re- 
quired by the Rules of the Court of International Trade (“CIT”).2 The 
summons, however, did contain the correct investigation number. The 
information sheet accompanying the summons, which is used by the 
Clerk’s office for internal purposes, named the correct investigation, 


J See 19 U.S.C. § 1516a(a)(2)(A) (1988) and 28 U.S.C. § 2636(c) (1988). 


2 See CIT Rules, App. Form 3. Title 19 U.S.C. § 1516a(a)(2)(A) requires that the summons contain the “content” and 
be “in the form, manner, and style” specified in the CIT Rules. 
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but did not give an investigation number.3 Thus, someone reading the 
summons would not know whether to find the intended information un- 
der the name or number of the investigation. Apparently, the transmit- 
tal letter did not name the investigation at issue. 

The summons is the intended vehicle for providing defendants of the 
nature of the suit, and triggers the attachment of jurisdiction. The com- 
plaint is filed thirty days later. See 19 U.S.C. § 1516a(a)(2)(A) (1988). In 
Zenith Elec. Corp. v. United States, 988 F.2d 1573 (Fed. Cir. 1993) (aff’g 
NEC Corp. v. United States, 12 CIT 399, 685 F. Supp. 258 (1988)), the 
Federal Circuit held that this court did not abuse its discretion in find- 
ing that the filing as a whole satisfied the requirements for a summons, 
even though the summons did not name the relevant investigation. Id. 
at 1580. In that case, however, both the transmittal letter and the infor- 
mation sheet clarified which determination was at issue. Jd. at 1579. 
Also, the determination named had already been fully litigated, so that 
defendant was immediately aware that an error had been made. Id. at 
1580. That is not the case here. In the present case, substantial irregu- 
larities in the filing of the summons failed to provide sufficient notice of 
the challenged determination. Further, the court does not believe that 
service on a party, that is, Sandoz, which was not involved in the Refined 
Antimony Trioxide investigation improved the situation significantly. 

The court has discretion to allow a summons to be amended, absent 
prejudice to an opposing party. CIT Rule 3(d). “[MJere technical irregu- 


larities in the filing of procedural papers shall not deprive a party of its 
statutory right of review.” Zenith, 988 F.2d at 1580. Here, however, the 
summons provided insufficient notice, such that the essence of the CIT 
rules have not been met. Accordingly, the court finds that the totality of 
the summons filing did not give notice of the determination to be chal- 
lenged, and the motion to dismiss is granted. 


TL NOE 


(Slip Op. 93-139) 


LocaL 116, INTERNATIONAL UNION OF ELECTRONIC, ELECTRICAL, SALA- 
RIED, MACHINE AND FURNITURE WorKERS, AFL-CIO, PLAINTIFF uv. 
U.S. SECRETARY OF LABOR, DEFENDANT 


Court No. 90-08-00437 
(Dated July 27, 1993) 


JUDGMENT 


Tsouca.as, Judge: Plaintiff and Defendant having stipulated to attor- 
ney’s fees and costs in this case, and all other issues having been decided 
by the Court, 

IT IS HEREBY ORDERED that this case is dismissed. 


3 The Clerk’s office does not serve the information sheet, but plaintiffs apparently sent it to defendant and defendant- 
intervenor. 
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(Slip Op. 93-140) 


ALLIED-SIGNAL AEROSPACE Co., GARRETT ENGINE Div., AND GARRETT 
AUXILIARY POWER DIv., PLAINTIFF v. UNITED STATES, DEFENDANT, AND 
TORRINGTON Co., DEFENDANT-INTERVENOR, AND FEDERAL-MoGuL Corp., 
DEFENDANT-INTERVENOR 


Court No. 91-08-00571 
(Dated July 27, 1993) 


JUDGMENT 


Tsouca.as, Judge: In accordance with the decision (June 22, 1993) 
and mandate (July 13, 1993) of the United States Court of Appeals for 
the Federal Circuit, Appeal No. 91-1049, 

IT IS HEREBY ORDERED that this case is remanded to the Department of 
Commerce, International Trade Administration (“Commerce”) to re- 
calculate the dumping margins at issue under the second tier of the two- 
tier BIA methodology; and it is further 

ORDERED that Commerce will report the results of this remand to the 
Court within forty-five (45) days of the entry of this order. 


(Slip Op. 93-141) 


ASSOCIACAO DOS INDUSTRIAIS DE CORDOARIA E REDES AND CORDAGE IMPORTERS’ 
ASSOCIATION OF AMERICA, PLAINTIFF Uv. UNITED STaTEs, U.S. DEPARTMENT 
OF COMMERCE, RONALD BROWN, SECRETARY OF THE U.S. DEPARTMENT OF 
ComMERCE, U.S. INTERNATIONAL TRADE COMMISSION, DONALD NEWQUIST, 
CHAIRMAN, U.S. INTERNATIONAL TRADE COMMISSION, CORDAGE INSTITUTE, 
AND LEIGHTON AND REGNERY, CHARTERED, DEFENDANTS 


Court No. 92-12-00843 


[Motions to dismiss for all defendants granted. Motion for imposition of sanctions 
denied. ] 


(Dated July 28, 1993) 


Klayman and Associates, P.C. (Larry Klayman, Paul J. Orfanedes, Nicholas M. Fobe 
and Karen A. Zughaib) for plaintiffs. 

Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Cynthia B. 
Schultz), Stephen J. Claeys, Attorney Advisor, Office of the Chief Counsel for Import Ad- 
ministration, United States Department of Commerce, of counsel, for defendants United 
States and United States Department of Commerce, and Ronald Brown, Secretary, 
United States Department of Commerce. 

Lyn M. Schlitt, General Counsel, James A. Toupin, Assistant General Counsel, United 
States International Trade Commission, (Kathryn A. Gilchrist) for defendants 
International Trade Commission and Donald Newquist, Chairman, International Trade 
Commission. 

Leighton and Regnery (Douglas J. Behr) for defendants Leighton and Regnery and 
Cordage Institute. 
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OPINION 

REsTANI, Judge: Three motions to dismiss have been filed against 
plaintiffs Associacao dos Industriais de Cordoaria e Redes and Cordage 
Importers’ Association of America (collectively “Cordoaria”) in this ac- 
tion. One motion was filed by defendant United States Department of 
Commerce (“Commerce”), one by defendant International Trade Com- 
mission (“ITC”), and one by defendant Cordage Institute, which filed 
the antidumping petitions at issue, and its counsel, Leighton and Reg- 
nery (collectively “petitioners”). The primary issue in controversy is 
whether Cordoaria may bring an action against defendants for injuries 
claimed from petitioners’ repeated filing and withdrawal of antidump- 
ing petitions. The alleged injuries consist of substantial market disrup- 
tion and travel expenses and inconvenience associated with coming 
before Commerce to defend against dumping allegations. 

Cordoaria seeks issuance of a wit of mandamus against Commerce 
and ITC ordering them to terminate with prejudice the antidumping in- 
vestigation concerning plaintiff and to publish a notice of termination in 
the Federal Register. Moreover, Cordoaria seeks to enjoin Commerce 
and ITC from accepting further filings from petitioners for one year. 
Cordoaria also asks this court to enjoin petitioners from filing an an- 
tidumping petition for one year and seeks monetary damages from peti- 
tioners. Petitioners in return have requested sanctions pursuant to 
Rule 11 of the Rules of the Court of International Trade. 


Facts 

On September 10, 1992, petitioners filed four antidumping petitions 
with Commerce and ITC. Petitioners alleged that importers of cordage 
products from Portugal, Costa Rica, the Republic of Korea and Mexico 
were selling their products in the United States at less than fair value.1 

Commerce and ITC commenced antidumping proceedings pursuant 
to the filing of these petitions. Before Commerce could make its initial 
sufficiency determination to either initiate the investigation or dismiss 
the petitions, petitioners withdrew their petitions on September 15, 
1992. 

On November 25, 1992, petitioners filed four revised antidumping pe- 
titions with addenda. Commerce and ITC again initiated antidumping 
investigations. Petitioners submitted further addenda on December 3, 
1992. ITC scheduled a hearing for December 16, 1992. Cordoaria mem- 
bers prepared a defense in anticipation of the meeting and traveled to 
Washington to testify. 

On December 15, 1992, the day before ITC was to conduct its prelimi- 
nary conference, petitioners withdrew their petitions. Simultaneously, 
they requested that the previous petitions along with the addenda of 
November 25, 1992 and December 3, 1992 be refiled by incorporation. 
Petitioners claimed that their difficulty in collecting additional support- 
ing documentation requested by Commerce and the need for resolution 


1 Cordage products include rope, twine and fish netting. 
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of issues of confidentiality mandated the withdrawal and refiling. A 
third addendum was filed on December 29, 1992. 

On December 21, 1992, Cordoaria attempted to file a status request 
with Commerce pursuant to 19 C.F.R. § 353.12(i) (1992). Commerce re- 
fused to accept it on the basis that the letter attempted to introduce legal 
arguments into the record rather than merely inquiring into the status 
of the investigation. Cordoaria submitted a second letter on December 
23, 1992, arguing the first was improperly rejected. This letter was also 
refused by Commerce. Commerce similarly denied a subsequent status 
request submitted by the government of Portugal on December 30, 
1992. 

Cordoaria filed suit with the Court of International Trade on Decem- 
ber 31, 1992, seeking issuance of a writ of mandamus, imposition of an 
injunction and grant of a temporary restraining order. The court denied 
Cordoaria’s motion for a temporary restraining order on the same day, 
as plaintiffs were unable to demonstrate immediate and irreparable in- 
jury. A hearing on Cordoaria’s motion for preliminary injunction was 
scheduled for January 6, 1993. ITC set another hearing for the newly 
refiled petition for January 5, 1993. Cordoaria members again traveled 
to Washington D.C. in preparation of a defense. 

On January 4, 1993, petitioners filed the fourth and final addendum 
in support of their request for imposition of antidumping duties. Unable 
to cure deficiencies in the application, petitioners withdrew their peti- 
tions on the same day. ITC canceled the preliminary hearing scheduled 
for January 5, 1993. After Commerce informed Cordoaria of petitioners’ 
withdrawal, Cordoaria notified Commerce and ITC of its intention to 
continue with the hearing on the motion for a preliminary injunction 
scheduled for January 6, 1993, unless petitioners withdrew their peti- 
tions with prejudice. In the alternative, Cordoaria stated it would also 
not proceed if it received assurance from Commerce that it would no 
longer entertain any filings from petitioners. 

On January 6, this court heard oral argument and testimony from six 
witnesses for Cordoaria. As the petitions had been withdrawn and the 
relief sought was no longer proper, the court permitted Cordoaria to 
amend its complaint to seek to prevent further refilings and to file a new 
brief. The amended complaint now added petitioners as defendants. 
Commerce, ITC and petitioners subsequently filed respective motions 
to dismiss. 


DISCUSSION 


I. JURISDICTION OVER COMMERCE AND ITC 


The plaintiff has the burden of demonstrating jurisdiction is proper. 
McNutt v. General Motors Acceptance Corp., 298 U.S. 178, 189 (1936). 
Cordoaria claims jurisdiction under 28 U.S.C. § 1581(i), 1585, 1651(a) 
and 2643(c)(1) (1988). 
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A. 28 U.S.C. § 1581(v): 


Section 1581(i)2 was enacted to avoid conflict in jurisdiction with the 
district courts and to ensure judicial review for various unspecified chal- 
lenges to enforcement of import laws. See American Ass’n of Exporters 
and Importers v. United States, 751 F.2d 1239, 1245-46 (Fed. Cir. 1985). 
To invoke jurisdiction under § 1581(i), jurisdiction under the other pro- 
visions of § 1581 must be unavailable or manifestly inadequate. Miller 
& Co. v. United States, 824 F.2d 961, 963 (Fed. Cir. 1987), cert. denied, 
484 U.S. 1041 (1988); Techsnabexport, Ltd. v. United States, 16 CIT 

ne , 795 F. Supp. 428, 433 (1992).3 Cases involving challenges to 
antidumping duty determinations normally fall under 28 U.S.C. 
§ 1581(c) (1988), and jurisdiction to hear cases pending an administra- 
tive determination that will eventually fall under 28 U.S.C. § 1581(c) is 
limited. Techsnabexport, 16 CIT at , 795 F. Supp. at 433. 

This court has found § 1581(i) jurisdiction in certain situations where 
administrative remedies necessary to sustain jurisdiction under 
§ 1581(c) had not been completed. The court has found jurisdiction pre- 
sent over pending administrative reviews alleged to be invalid where 
§ 1581(c) jurisdiction could be unavailable after each succeeding peri- 
odic review. Carnation Enter. Put., Ltd. v. United States Dep’t of Com- 
merce, 13 CIT 604, 612, 719 F. Supp. 1084, 1091 (1989). The court has 
also found jurisdiction to preclude Commerce from conducting unlawful 
administrative reviews because appropriate remedies would be inade- 
quate by the time § 1581(c) jurisdiction attached. Jia Farn Manufactur- 
ing Co. v. United States, Slip Op. 93-42 (Mar. 26, 1993); Asociacion 
Colombiana de Exportadores de Flores (Asocoflores) v. United States, 
13 CIT 584, 586-88, 717 F. Supp. 847, 850-51 (1989).4 Thus, in the case 
of actions potentially reviewable under § 1581(c), section 1581(i) review 
is appropriate where eventual standing may be speculative, or the op- 
portunity for full relief would be lost by awaiting the final determina- 
tion. See Techsnabexport, 16 CIT at __, 795 F. Supp. at 434; Nissan 
Motor Corp. v. United States, 10 CIT 820, 822, 651 F. Supp. 1450, 1453 


2 Section 1581(i) provides in pertinent part: 

(i) In addition to the jurisdiction conferred upon the Court of International Trade by subsections (a)—(h) of this 
section * * *, the Court of International Trade shall have exclusive jurisdiction of any civil action commenced 
against the United States, its agencies, or its officers, that arises out of any law of the United States providing for — 

” * * * * * * 
(2) tariffs, duties, fees, or other taxes on the importation of merchandise for reasons other than the raising of 
revenue; 
+o * * * * * * 
(4) administration and enforcement with respect to the matters referred to in paragraphs (1)-(3) of this sub- 
section and subsections (a)-(h) of this section. 


28 U.S.C. § 1581(i). 
3 See Brother Indus. (USA), Inc. v. United States, Slip Op. 93-137, at 4 n.2 (July 26, 1993). 


4 Cases cited by the parties in which the court has declined to exercise § 1581(i) jurisdiction over issues involving the 
administration of the unfair trade laws are distinguishable, essentially because they involve ordinary interim decision- 
making fully reviewable at the conclusion of the proceedings. See, e.g., MacMillan Bloedel Ltd. v. United States, Slip 
Op. 92-67 (May 8, 1992) (ordinary interim antidumping decisions unreviewable until proceedings are completed); 
Smith Corona Corp. v. United States, 13 CIT 599, 602-03, 718 F. Supp. 63, 66-67 (1989) (finding no § 1581(i) jurisdic- 
tion to review agency decision refusing to suspend liquidation of entries because section 1581(c) review was adequate); 
Koyo Seiko Co. v. United States, 13 CIT 461, 465, 715 F. Supp. 1097, 1100 (1989) (holding no § 1581(i) jurisdiction to 
review agency decision denying additional period for comment); PPG Indus., Inc. v. United States, 2 CIT 110, 112-13, 
525 F. Supp. 883, 885 (1981) (finding no § 1581(i) jurisdiction to review agency’s refusal to hold disclosure conference). 
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(1986); see also Nakajima All Co. v. United States, 12 CIT 585, 592, 691 
F. Supp. 358, 364 (1988) (requiring Commerce to complete & publish fi- 
nal results in an annual § 751 review); UST, Inc. v. United States, 
10 CIT 648, 651, 648 F. Supp. 1, 4 (1986) (“it is not too difficult to imag- 
ine circumstances where a possible recalcitrant ITA might determine 
never to complete a section 751 review simply to escape judicial scru- 
tiny”), aff'd, 831 F.2d 1028 (Fed. Cir. 1987). 

Commerce argues that because Cordoaria may proceed under 
§ 1581(c) after Commerce and ITC have completed their final determi- 
nations, an adequate remedy exists, and plaintiffs are thus precluded 
from obtaining review under § 1581(i). Commerce has misunderstood 
the source of the injury. Presently, petitioners may repeatedly withdraw 
and resubmit identical antidumping petitions without penalty before 
Commerce makes a sufficiency determination. No final administrative 
decision need ever be made. This situation is very akin to that of UST, 
Inc. and Nakajima All. Rather than involving interim decision-making 
or even a pending proceeding, this case involves the agency’s reluctance 
to proceed or failure to act and is thus addressable only under § 1581(i). 
Plaintiffs have no other remedy than resort to this court under § 1581(i) 
to address alleged failings in the proper administration of the laws relat- 
ing to unfair trade and providing for revenue from imports or for other 
tariffs. See 28 U.S.C. § 1581(i)(4) as it relates to §1581(c) and 
§ 1581(i)(1), (2). As there is no indication that Congress intended to pre- 
clude review in such a situation, but rather specifically provided for it, 
jurisdiction lies in this court to review Commerce’s actions. 

No jurisdiction exists, however, over ITC under § 1581(i). Commerce 
alone determines petition sufficiency. 19 U.S.C. § 1673a(c) (1988); 
19 C.F.R. § 353.13(a) (1992). ITC’s mandate in this regard does not in- 
volve sufficiency determinations, but merely initiation of preliminary 
investigations after consultation with Commerce. 19 C.F.R. § 207.12 
(1992); see Republic Steel Co. v. United States, 4 CIT 33, 36, 544 F. Supp. 
901, 904 (1982). The relief plaintiffs seek may not be obtained from ITC. 


B. Alternative Jurisdictional Grounds: 


Sections 1585, 1651(a) and 2643(c)(1), title 28, United States Code, 
do not provide independent grounds for jurisdiction.5 Kidco, Inc. v. 
United States, 4 CIT 103, 104 (1982) (finding 28 U.S.C. § 1585 does not 
afford independent basis of subject matter jurisdiction where none 
otherwise exists); Rhone Poulenc, Inc. v. United States, 880 F.2d 401, 
407 (Fed. Cir. 1989) (noting that § 2643(c)(1) confers equitable reme- 
dial powers, not subject matter jurisdiction); Total Care Inc. v. Sullivan, 


5 Section 2643(c)(1) does not form a jurisdictional basis for Cordoaria’s claim of monetary damages against petition- 
ers. Although § 2643(c)(1) states that the Court of International Trade may “order any other form of relief that is ap- 
propriate in a civil action,” the statute specifically limits the types of monetary relief in § 2643(a). 28 U.S.C. § 2643(a), 
(c)(1). Section 2643(a) permits the court to enter monetary judgments for or against parties other than the United 
States only in counterclaims, cross-claims or third party actions under 28 U.S.C. § 1583 (1988). No such claims have 
been raised in these proceedings. Therefore, no claim for monetary damages may be made against petitioners pursuant 
to these provisions. 
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754 F. Supp. 1097, 1103 (W.D.N.C.) (finding § 1651(a) basis for author- 
ity to issue an injunction, but not independent basis of jurisdiction), 
aff'd, 952 F.2d 397 (4th Cir. 1991), cert. denied, 112 S. Ct. 2966 (1992). 
These provisions do not confer jurisdiction over ITC or petitioners.6 


C. Mootness: 

Defendants maintain Cordoaria’s claims are moot, and thus, jurisdic- 
tion improper. Article III of the Constitution requires a presently pend- 
ing case or controversy. Burke v. Barnes, 479 U.S. 361, 363 (1987); 
American Chain Ass’n v. United States, 14 CIT 666, 668, 746 F. Supp. 
116, 118 (1990) (“[t]his Court may only entertain a suit that involves ‘a 
real and substantial controversy admitting of specific relief through a 
decree of conclusive character, as distinguished from an opinion advis- 
ing what the law would be upon a hypothetical state of facts’”) (citation 
omitted). Actions that fail the present case or controversy test are ones 
where the issues are no longer live and the parties lack a legally cogniza- 
ble interest in the outcome. Northwest Envtl. Defense Ctr. v. Gordon, 
849 F.2d 1241, 1244 (9th Cir. 1988). 

The test is whether a present controversy exists as to which effective 
relief may be granted. Jd. Relief may exist for controversies that appear 
moot, but are “capable of repetition, yet evade review.” Campesinos 
Unidos, Inc. v. United States Dep’t of Labor, 803 F.2d 1063, 1067 (9th 
Cir. 1986); see ConnAire, Inc. v. Secretary, United States Dep’t of 
Transp., 887 F.2d 723, 726 (6th Cir. 1989). Courts have also found re- 
view proper when there are grave questions as to the legality of adminis- 
trative procedures, a strong public interest in early resolution of these 
questions and an impossibility of administrative solution. Atlantic 
Richfield Co. v. United States Dep’t of Energy, 769 F.2d 771, 784 (D.C. 
Cir. 1984). 

Although petitioners have no petitions currently pending before 
Commerce, the present case clearly falls into the exception for contro- 
versies evading review. Given the absence of guarantee that deficient 
antidumping petitions would ever reach a sufficiency determination, 
and in light of the potential for repeated harm to targets of antidumping 
investigations, plaintiffs’ claims related to the allowance of refilings are 
not moot.7 


D. Standing: 
In order to have standing, a party seeking jurisdiction under § 1581(i) 
must be aggrieved by agency action. See 28 U.S.C. § 2631(i) (1988).8 


6 See infra Part III, for discussion of supplemental jurisdiction. 

7 Claims specific to the conduct of the terminated proceedings may be moot. 

8 Section 2631(i) of title 28, United States Code, provides: 
(i) Any civil action of which the Court of International Trade has jurisdiction, other than an action specified in 
subsections (a)-(h) of this section, may be commenced in the court by any person adversely affected or aggrieved by 
agency action within the meaning of section 702 of title 5. 

28 U.S.C. § 2831(i). Section 702, title 5, United States Code, provides in pertinent part: 

Aperson suffering legal wrong because of agency action, or adversely affected or aggrieved by agency action within 
the meaning of the relevant statute, is entitled to judicial review thereof. 


5 U.S.C. § 702 (1988). 
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Commerce contests Cordoaria’s standing on the basis that no agency 
action exists pursuant to 28 U.S.C. § 2631(i) because there has been no 
final decision. In certain circumstances, however, namely when admin- 
istrative inaction has precisely the same impact on the rights of parties 
as denial of relief, agency inaction may be tantamount to a final action. 
Sierra Club v. Thomas, 828 F.2d 783, 793 (D.C. Cir. 1987); Nakajima 
All Co., 12 CIT at 588-89, 691 F. Supp. at 361-62; UST, Inc., 10 CIT at 
651, 648 F. Supp. at 4. Commerce’s position precludes review in circum- 
stances where review would be most needed, in the face of administra- 
tive recalcitrance. Plaintiffs have standing to pursue this action. 


II. Vauipity oF PLAINTIFFS’ SUBSTANTIVE CLAIMS 
A. Mandamus: 


Cordoaria seeks a writ of mandamus to compel Commerce and ITC to 
terminate the antidumping proceedings with prejudice and publish a 
Notice of Dismissal in the Federal Register. Section 1361, title 28, pro- 
vides, “(t]he district courts shall have original jurisdiction of any action 
in the nature of mandamus to compel an officer or employee of the 
United States or any agency thereof to perform a duty owed to the plain- 
tiff.” 28 U.S.C. § 13861 (1988). The requirements for issuing a writ of 
mandamus are: “(1) aclear duty on the part of the defendant to perform 
the act in question; (2) aclear right on the part of the plaintiff to demand 
the relief sought; and (3) an absence of an adequate alternative rem- 
edy.” Timken Co. v. United States, 893 F.2d 337, 339 (Fed. Cir. 1990). 
Mandamus is an extraordinary remedy issued for compelling reasons 
such as administrative usurpation of power, clear abuse of discretion or 
an issue of first impression. United States v. Helmsley, 866 F.2d 19, 22 
(2d Cir. 1988), cert. denied, 490 U.S. 1004 (1989); see also Nakajima All 
Co., 12 CIT at 588, 691 F. Supp. at 361. 

Although courts have generally held that discretionary tasks may not 
be enforced by mandamus, National Corn Growers Ass’n v. Baker, 840 
F.2d 1547, 1552 (Fed. Cir. 1988), these duties may be set aside under the 
mandamus statute, if they fall outside the bounds of any rational exer- 
cise of discretion. Esquire, Inc. v. Ringer, 591 F.2d 796, 806 n.28 (D.C. 
Cir. 1978), cert. denied, 440 U.S. 908 (1979). 

Plaintiff asserts that Commerce violated its administrative duties 
with respect to 19 U.S.C. § 1673a (1988), 19 C.F.R. §§ 353.3, 353.12(a), 
353.12(i), 353.13(a) and 353.34(b)(3)(ii) (1992), and its own policies 
with respect to 54 Fed. Reg. 12,742, 12,74445 (1989) (to be codified at 
19 C.F.R. § 353).9 


9 Cordoaria incorrectly cites to 57 Fed. Reg. 12,744~45 (1989) in its amended complaint. The correct citation is 
54 Fed. Reg. 12,742, 12,744-45 (1989) (to be codified at 19 C.F.R. § 353). 
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Section 1673a10, title 19, United States Code and 19 C.F.R. 
§ 353.13(a)11 provide Commerce with guidelines as to determining pro- 
visions by failing to dismiss the petitions as deficient. This premise fails. 
Commerce never made a determination as to the sufficiency of the peti- 
tions. As the petitions were withdrawn within the 20 day period granted 
to Commerce to make its decision, if withdrawal was permissible, no ac- 
tual decision was mandated and therefore no duty would exist under 
law. Commerce possesses discretion to permit amendments to petitions 
at such time and upon such conditions as it deems appropriate. 19 U.S.C. 
§ 1673a(b)(1). 

In addition, Congress has made no specific laws on withdrawal of peti- 
tions and Commerce may reasonably fill the gap if its rules and proce- 
dures do not conflict with the statute, particularly the requirement to 
act within 20 days. Presumably the 20 day limit protects both petitioner 
and respondents. While the letter of the law may be preserved by with- 
drawal of petitions, at some point its spirit will be violated. Although an 
argument may be made that Commerce approached the bounds of dis- 
cretion when it permitted petitioners to refile several times without re- 
gard to the effect on respondents, Commerce did not exceed those 
bounds. 12 In allowing the withdrawals and refilings Commerce appears 
to have balanced competing concerns and less than clear statutory di- 
rectives. Commerce did not violate its ministerial duties with regard to 
19 U.S.C. § 1673a and 19 C.F.R. § 353.13(a). 


Cordoaria also makes claims relating to the proceedings that have 
been terminated. These claims do not fit so clearly within the mootness 
exception for repeated actions that evade review, but are addressed for 


10Section 1673a provides in pertinent part: 


(b) Initiation by petition: 
(1) Petition requirements 
An antidumping proceeding shall be commenced whenever an interested party * * * files a petition with the 
administering authority, on behalf of an industry, which alleges the elements necessary for the imposition of 
the duty imposed by section 1673 of this title, and which is accompanied by information reasonably available 
to the petitioner supporting those allegations. The petition may be amended at such time, and upon such condi- 
tions, as the administering authority and the Commission may permit. 


* * * * ~ + a 


(c) Petition Determination: 


Within 20 days after the date on which a petition is filed under subsection (b) of this section, the administering 
authority shall — 
(1) determine whether the petition alleges the elements necessary for the imposition of a duty under section 
1673 of this title and contains information reasonably available to the petitioner supporting the allegations, 
(2) if the determination is affirmative, commence an investigation to determine whether the class or kind of 
merchandise described in the petition is being, or is likely to be, sold in the United States at less than its fair 
value, and provide for the publication of notice of the determination in the Federal Register, and 
(3) if the determination is negative, dismiss the petition, terminate the proceeding, notify the petitioner in 
writing of the reasons for the determination, and provide for the publication of notice of the determination in 
the Federal Register. 


19 U.S.C. § 1673a (emphasis added). 


1 gection 353.13(a), title 19, Code of Federal Regulations, provides: 

(a) Determination of sufficiency. Not later than 20 days after a petition is filed under § 353.12, the Secretary will 
determine whether the petition properly alleges the basis on which an antidumping duty may be imposed under 
section 731 of the Act, contains information reasonably available to the petitioner supporting the allegations, and 
is filed by an interested party * * *. 


19 C.F.R. § 353.13(a) (1992). 


12commerce argues it has no power to reject petitions, but it admits it has power to control withdrawal of petitions. 
The court doubts that it is powerless to prevent abuse of its process. It may now be appropriate for Commerce to con- 
sider a rule limiting the number of refilings within a given period. 
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the sake of argument. Cordoaria alleges Commerce breached its duties 
pursuant to 19 C.F.R. § 353.3 and its position taken in the Federal Reg- 
ister, 54 Fed. Reg. at 12,744—45,13 by permitting petitioners to refile by 
incorporation. The decision not to allow filing by incorporation solely 
benefits Commerce. By establishing this rule, Commerce has not cre- 
ated any duty to other parties. Commerce may make exceptions to this 
rule as it deems necessary. Moreover, Commerce’s action pursuant toa 
provision implemented for housekeeping purposes cannot be construed 
as ministerial. How Commerce manages its documents is purely discre- 
tionary. See J. F. Brenneman Co. v. Schramm, 473 F. Supp. 1316, 1319 
(E.D. Pa. 1979) (“[a]n act is ministerial only when its performance is 
positively commanded and so plainly prescribed as to be free from 
doubt”). Cordoaria has failed to demonstrate an absence of rationality 
or even an abuse of discretion in Commerce’s action in this regard. 

Cordoaria claims Commerce also violated the provisions of 19 C.F.R. 
§ 353.12(i).14 Section 353.12(i) precludes communication, outside of 
status requests, between interested parties and Commerce. Id. Cor- 
doaria claims Commerce violated these provisions by denying its status 
requests. 

Commerce did not violate its duties. Cordoaria attempted to offer im- 
proper argument by questioning the procedure used in reviewing the pe- 
titions rather than inquiring as to the actual status of the application. 
Cordoaria’s letters raised substantive legal arguments and accusations 
against Commerce that fell outside of permissible inquiry. Commerce 
acted properly and within its discretion when it rejected Cordoaria’s 
status requests. 

Finally, Cordoaria incorrectly asserts Commerce violated 19 C.F.R. 
§ 353.12(a) and § 353.34(b)(3)(ii). Section 353.12(a) addresses the filing 
requirements for antidumping petitions; it does not pertain to Com- 
merce’s actions or duties with regard to withdrawals and refilings. Sec- 
tion 353.34(b)(3)(ii) pertains to administrative protective orders. As 
none have been issued in these proceedings, it is equally inapplicable. 
Accordingly plaintiffs’ request for mandamus is denied. As there is no 
current proceeding and the allowance of three attempts to correct the 
petition was not a violation of law, the complaint does not state a claim 
for relief against the United States. 


13The clarification of 353.3 provides: 


Comment: Two parties request that respondents and petitioners not be required to resubmit evidence or docu- 
ments that are already in Department's possession. To reduce the burden, the resubmission should be waived if 
the submitter can identify the location of the requested data in the Department’s files. These documents could be 
made part of the court record without physically inserting them into the record. 


Department's Position: The burden that would be created, and the potential disruption to an orderly pe 


that would result, given the enormous volume of records, does not permit the Department to provide this service. 


See also [19 C.F.R.] § 353.34(b)(3)(ii). 
54 Fed. Reg. at 12,744-45. 


14Section 353.12(i), title 19, Code of Federal Regulations, provides in pertinent part: 


(i) Limitation of communication before initiation. Before the Secretary decides whether to initiate an investiga- 
tion, the Secretary will not accept from an interested party * * *, oral or written communication regarding a peti- 
tion except inquiries concerning the status of the proceeding. 


19 C.F.R. § 353.12(i) (1992) (emphasis added). 
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B. Injunctive Relief: 

Cordoaria seeks to enjoin Commerce from accepting any petitions’ 
from petitioners and from conducting antidumping proceedings on the 
basis of such petitions for at least one year.15 Permanent injunctive re- 
lief is properly denied where the main claim has been dismissed. Howell 
Constr., Inc. v. United States, 12 Cl. Ct. 450, 453 (1987) (holding grant of 
permanent injunction requires actual success on merits). As Com- 
merce’s actions were permissible as a matter of law, plaintiff may not 
succeed on its claim. No injunctive relief may be granted. 


III. SUPPLEMENTAL JURISDICTION 


Given that the suit against Commerce and ITC is dismissed, there re- 
mains a question of whether the court retains jurisdiction over petition- 
ers. The claims asserted against petitioners, abuse of process and prima 
facie tort, are founded largely in state law. This court might be able to 
hear such claims, but only if appended to claims properly before the 
court under the customs and trade laws. Pursuant to 28 U.S.C. § 1367 
(Supp. III 1991), federal courts possess the power to dismiss claims 
whose jurisdiction was purely supplemental where the claims over 
which original jurisdiction exists are dismissed early in the litigation.16 

Section § 1367, title 28, United States Code, provides in pertinent 
part: 


(c) The district courts may decline to exercise supplemental juris- 


diction over a claim under subsection (a) if— 


* * * * * * * 


(3) the district court has dismissed all claims over which it has 
original jurisdiction * * *. 


28 U.S.C. § 1367(c) (Supp. III 1991); Rhyne v. Henderson County, 
973 F.2d 386, 395 (5th Cir. 1992) (holding district court’s dismissal of 
state law claims is proper following dismissal of all federal questions giv- 
ing it original jurisdiction). As Cordoaria’s CIT original jurisdiction 
claims have been dismissed, this court chooses to leave resolution of 
Cordoaria’s remaining claims, most of which involve state law issues, to 
other adjudicators. Petitioners’ motion to dismiss is granted. 


15 Cordoaria and Commerce cite to cases for requirements for preliminary injunctive relief, yet Cordoaria’s amended 
complaint seeks permanent injunctive relief. The standard for permanent injunctive relief differs from that of prelimi- 
nary injunctive relief. For permanent injunctive relief, the moving party must show actual rather than probable success 
on the merits. Public Interest Research Group, Inc. v. Rice, 774 F. Supp. 317, 328 (D.N.J. 1991). 


16 Petitioners and Cordoaria devote their various memoranda to a discussion of pendent party jurisdiction, a doctrine 
that no longer exists or has limited applicability. The relevant jurisdictional theory is the doctrine of supplemental ju- 
risdiction, which applies to actions commenced and pending after December 1, 1990. See 28 U.S.C. § 1367 (Supp. III 
1991). Petitioners note the existence of supplemental jurisdiction, but dismiss it based on the improper conception that 
the Court of International Trade is not a “district court,” and that this is not a case in which it has been alleged that the 
district courts have original jurisdiction. The court directs petitioners to Section 1585, title 28, United States Code, 
which provides: 

The Court of International Trade shall possess all the powers in law and equity of, or as conferred by statute 
upon, a district court of the United States. 


28 U.S.C. § 1585 (1988). 
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IV. SANCTIONS 


Petitioners request imposition of CIT Rule 11 sanctions against Cor- 
doaria. Sanctions are improper. Although plaintiffs’ claims are not suf- 
ficient to receive the relief demanded, there is no indication that the 
claims were not well grounded in fact, warranted in existing law or area- 
sonable extension thereof, and brought for a proper purpose. 


CONCLUSION 


All motions to dismiss granted. Petitioners’ motion for imposition of 
sanctions denied. 


(Slip Op. 93-142) 
Datu-TILE CorP., PLAINTIFF uv. UNITED STATES, DEFENDANT 
Court No. 90-11-00598 


Plaintiff moves for summary judgment claiming that Customs did not liquidate its en- 
tries within the time allowed by 19 U.S.C. § 1504 (1988). Defendant cross-moves for sum- 
mary judgment. 

Held: Customs liquidated the subject entries within the time allowed by 19 U.S.C. 
§ 1504; defendant’s motion is granted and plaintiff's motion is denied. 


(Dated July 28, 1993) 


Brownstein Zeidman and Lore (Steven P. Kersner, Ronald M. Wisla, and Claudia G. 
Pasche), for plaintiff. 

Frank W. Hunger, Assistant Attorney General of the United States; Joseph I. Liebman, 
Attorney-in-Charge, International Trade Field Office, Commercial Litigation Branch, 
Civil Division, United States Department of Justice (James A. Curley); Edward N. 
Maurer, Office of Assistant Chief Counsel, International Trade Litigation, United States 
Customs Service, of Counsel, for defendant. 


OPINION AND JUDGMENT 


CaRMAN, Judge: This case is before the Court on the parties’ cross-mo- 
tions for summary judgment after the United States Customs Service 
(Customs) denied plaintiffs protests over the imposition of supplemen- 
tal countervailing duties on imports of ceramic tile from Mexico. Plain- 
tiff claims Customs failed to liquidate the entries within the time 
allowed by 19 U.S.C. § 1504 (1988) and seeks to recover the supplemen- 
tal countervailing duties paid on the entries. Defendant opposes the mo- 
tion. This Court has jurisdiction under 28 U.S.C. § 1581(a) (1988). 


I. BACKGROUND 


A. The Facts: 


The countervailing duties at issue in this case arise out a final affirma- 
tive determination and countervailing duty order issued by the ITA on 
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May 10, 1982. See Ceramic Tile From Mexico, 47 Fed. Reg. 20,012 (Dep’t 
Comm. 1982) (final affirm. determ.). This order directed Customs to 
suspend liquidation and collect cash deposits equal to 15.84% ad 
valorem, the amount of the subsidy found in the final determination. Id. 
at 20,015. Plaintiff posted cash deposits equal to 15.84% for entries 
made between May 10 and December 20, 1982. Pl’s Mem at 2. 

The ITA conducted a subsequent administrative review covering en- 
tries made between February 23 and December 31, 1982. Ceramic Tile 
From Mexico, 49 Fed. Reg. 9,919 (Dep’t Comm. 1984) (final admin. rev.). 
In this review, the ITA found net subsidies equal to 16.49% ad valorem 
and instructed Customs to liquidate the covered entries and assess 
countervailing duties equal to the net subsidy found. Jd. at 9,921. 

A Mexican exporter of ceramic tile later filed suit in the Court of Inter- 
national Trade (CIT) on March 22, 1984 to challenge the results of the 
1982 administrative review. On March 24, 1984, the CIT issued a pre- 
liminary injunction suspending liquidation. On May 9, 1986, the Court 
issued an opinion upholding the ITA’s determination and dissolving the 
injunction suspending liquidation. Ceramica Regiomontana, S.A. v. 
United States, 10 CIT 399, 636 F. Supp. 961 (1986). 

On July 16, 1986, the CIT issued a new injunction suspending liquida- 
tion pending the outcome on appeal. On February 2, 1987, the Court of 
Appeals for the Federal Circuit affirmed the CIT’s decision upholding 
the ITA’s determination of countervailing duties of 16.49% ad valorem. 
Ceramica Regiomontana, S.A. v. United States, 5 Fed. Cir. CT) 77, 810 
F.2d 1137 (1987). On February 28, 1987, the CIT dissolved the injunc- 
tion suspending liquidation. 

Customs did not liquidate the entries covered by the 1982 administra- 
tive review until August 19 and August 26, 1988, approximately eight- 
een months after the appeal to the Federal Circuit became final.1 At that 
time, Customs assessed supplemental countervailing duties of .65% ad 
valorem plus interest, an amount representing the difference between 
the duties found in the final determination and the administrative re- 
view (16.49% less 15.84%). Plaintiff's action challenges the assessment 
of these supplemental duties. 


B. Statutory Provisions: 
The statute at issue in this case is 19 U.S.C. § 1504, which provides for 
the following in relevant part: 
(a) Liquidation 


Except as provided in subsection (b) of this section, an entry of 
merchandise not liquidated within one year from: 


(1) the date of entry of such merchandise; 


* * * * * * * 


shall be deemed liquidated at the rate of duty, value, quantity, and 
amount of duties asserted at the time of entry by the importer of re- 


1 The Department of Commerce did not send instructions to liquidate to Customs until June 28, 1988. Def’s Mem at 2. 
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cord. Notwithstanding section 1500(e) of this title, notice of liqui- 
dation need not be given of an entry deemed liquidated. 
(b) Extension 

The Secretary may extend the period in which to liquidate an en- 
try by giving notice of such extension to the importer of record in 
such — and manner as the Secretary shall prescribe in regula- 
tions, if— 

(1) information needed for the proper appraisement or clas- 
sification of the merchandise is not available to the appropriate 
customs officer; 

(2) liquidation is suspended as required by statute or court 
order; or 

(3) the importer of record requests such extension and shows 
good cause therefor. 


(c) Notice of suspension 

If the liquidation of any entry is suspended, the Secretary shall, 
by regulation, require that notice of such suspension be provided to 
the importer of record concerned and to any authorized agent and 
surety of such importer of record. 
(d) Limitation 

Any entry of merchandise not liquidated at the expiration of four 
years from the applicable date specified in subsection (a) of this sec- 
tion, shall be deemed liquidated at the rate of duty, value, quantity, 
and amount of duty asserted at the time of entry by the importer of 
record, unless liquidation continues to be suspended as required by 
statute or court order. When such suspension of liquidation is re- 


moved, the entry shall be liquidated within 90 days therefrom. 


Customs Procedure Reform and Simplification Act of 1978, Pub. L. No. 
95-410, 92 Stat. 888, as amended 19 U.S.C. § 1504 (1988). 


II. CONTENTIONS OF THE PARTIES 


Plaintiff contends the subject entries should have been “deemed 
liquidated” at the rate at which they were entered, 15.84% ad valorem. 
Pl’s Mem at 4. Plaintiff asserts that because Customs did not liquidate 
the entries within one year after the CIT dissolved the final injunction 
against liquidation and Customs did not receive an extension permit- 
ting a delay in liquidation, 19 U.S.C. § 1504(a) required Customs to treat 
the entries as “deemed liquidated” at 15.84% ad valorem. Id. at 6-7. 

Plaintiff argues further that Congress intended to place a general 
one-year limit on the time available to Customs to liquidate entries ab- 
sent specifically enumerated circumstances permitting an extension of 
time. Id. at 7-8. According to plaintiff, even though the ninety-day limit 
imposed by 19 U.S.C. § 1504(d) is directory rather than mandatory, the 
one-year limit imposed by 19 U.S.C. § 1504(a) is mandatory. Jd. at 9. 
Plaintiff urges that Congress did not give Customs unbridled discretion 
in deciding when to liquidate entries after the dissolution of a court-or- 
dered suspension of liquidation. Jd. Therefore, plaintiff asserts that the 
non-recognition of time limits would render § 1504’s scheme meaning- 
less. Id. at 9-12. 
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Defendant contends that § 1504(d) states the general rule governing 
unliquidated entries that are four years-old and provides for an excep- 
tion for court-ordered suspensions. Def’s Mem at 3. According to defen- 
dant, § 1504(d) applies to the entries in this case because the entries 
occurred more than four years before the CIT terminated the final sus- 
pension. Jd. Though defendant concedes Customs did not comply with 
the ninety-day requirement in § 1504(d), defendant nevertheless ar- 
gues that the “deemed liquidated” provision in the first sentence does 
not apply to the subsection’s second sentence because the second sen- 
tence does not contain such a provision, citing Canadian Fur Trappers 
Corp. v. United States, 12 CIT 612, 623, 691 F. Supp. 364, 367, affd, 
7 Fed. Cir. (T) 136, 884 F.2d 563 (1989). Jd. at 4. The absence of adeemed 
liquidated penalty in the second sentence, defendant asserts, demon- 
strates that Congress did not intend to impose the penalty on entries 
whose liquidation was suspended for four years and which have not been 
liquidated within the ninety-day discretionary period established by 
§ 1504(d). Id. at 10. 


III. Discussion 


This case is before the Court on the parties’ cross-motions for sum- 
mary judgment. Under the rules of this Court, summary judgment is ap- 
propriate “if the pleadings, depositions, answers to interrogatories, and 
admissions on file, together with the affidavits, if any, show that there is 
no genuine issue as to any material fact and that the moving party is en- 
titled to judgment as a matter of law.” USCIT R. 56(d). After reviewing 
all of the parties’ submissions, the Court finds that there is no genuine 
issue of material fact. As a result, the Court will only address the re- 
maining question of law. 

The question of law presented is whether Customs failed to liquidate 
the subject entries within the time allowed by 19 U.S.C. § 1504(d) so as 
to trigger § 1504’s deemed liquidation provisions. Because the issue in 
this case relates to Customs’ construction of a statute it administers, 
Customs is entitled to substantial deference from this Court. Allied- 
Signal Aerospace Co. v. United States, Slip Op. 93-1049 at 13 (Fed. Cir. 
June 22, 1993) (citing Chevron U.S.A., Inc. v. Natural Resources Def. 
Council, Inc., 467 U.S. 837, 843-44 (1984). For the reasons which follow, 
the Court concludes that Customs liquidated the entries within the time 
allotted by § 1504(d) and did not cause § 1504’s deemed liquidation pro- 
visions to apply to the subject entries. 

Previous decisions of this Court have clarified the meaning of § 1504’s 
provisions. The most pertinent of these decisions is Canadian Fur, 
12 CIT at 612, 691 F. Supp. at 364. As in the instant case, the liquidation 
in Canadian Fur was suspended by court order for more than four years 
after the importer entered the subject merchandise. Jd. at 613, 691 
F. Supp. at 366. Once the CIT dissolved the final suspension order, Cus- 
toms waited approximately ten months before liquidating the entries. 
Id., 691 F. Supp. at 366. Plaintiff contended that the ninety-day time 
limit imposed by § 1504(d) was mandatory and Customs’ failure to abide 
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by such limits caused plaintiff's entries to be deemed liquidated. Id. at 
615, 691 F. Supp. at 367-68. The CIT rejected plaintiff's contentions 
and held that § 1504(d)’s ninety-day provision was directory rather 
than mandatory. Jd. at 618, 691 F. Supp. at 369. In support of its hold- 
ing, the Court relied on legislative history that specifically characterized 
the ninety-day provision as directory rather than mandatory. The Court 
reasoned further that the absence of a deemed liquidation consequence 
in the last sentence of § 1504(d) for failing to comply with the ninety-day 
limit also indicated that the time limit was merely directory. Id. at 616, 
618, 691 F. Supp. at 367, 369. 

The CIT recently relied on Canadian Fur’s holding and rationale in 
Eagle Cement Corp. v. United States, 17CIT__, Slip Op. 93-117 (June 
23, 1993). Eagle Cement presented facts nearly identical to Canadian 
Fur. The Eagle Cement importer had made the subject entries more 
than four years before the court-ordered suspensions of liquidation ter- 
minated and Customs failed to liquidate within ninety days after the fi- 
nal suspension ended. Jd. at __, Slip Op. 93-117 at 2. Unlike the 
Canadian Fur liquidation which occurred approximately ten months af- 
ter suspension terminated, however, liquidation in Eagle Cement took 
place twenty-one months after suspension terminated. Jd. at , Slip 
Op. 93-117 at 2. Despite the fact that the delay in Eagle Cement ex- 
ceeded the delay at issue in Canadian Fur by eleven months, the Court 
declined to fix an outside limit on how long Customs might take before 
liquidating entries that are more than four years-old when suspension 
of liquidation terminates. Instead, the Court adhered to Canadian Fur’s 
holding that § 1504(d)’s ninety-day limit on liquidation for entries that 
are more than four years-old when suspension of liquidation terminates 
was directory rather than mandatory. Id. at , Slip Op. 93-117 at 4-5. 

In reaching its conclusion the Eagle Cement court also rejected plain- 
tiffs suggestion to read § 1504(a) and § 1504(d) in pari materia. Id. at 
____, Slip Op. 93-117 at 5. This principle of statutory construction pro- 
vides that legislative intent “is to be deduced from the whole statute and 
every material part of the same.” RutH F. Sturm, Customs Law AND 
ADMINISTRATION, § 51.6, at 57 (3d ed. 1991). The plaintiff in Eagle Ce- 
ment, relying on § 1504(a), sought to apply the consequence of deemed 
liquidation to entries not liquidated within one year after the termina- 
tion of a court ordered suspension. 17 CIT at , Slip Op. 93-117 at 5. 
The Court reasoned that “[t]he one year time Timit i in § 1504(a) does not 
apply to § 1504(d) as, by the plain language of § 1504(a), court-ordered 
or legislative suspensions are excluded from its mandate.” Id. at__, 
Slip Op. 93-117 at 5-6. The Court also reasoned that because “Customs 
* * * provided an explanation as to its difficulties in completing the 
liquidations * * * [and] plaintiff [did] not [make] out a case of unusual 
prejudice caused by the delay,” Customs actions did not “rise to the level 
of abuse of discretion” that would permit a remedy for the delay. Jd. at 
___, Slip Op. 93-117 at 6-7. 
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The instant case falls squarely within the holdings of Eagle Cement 
and Canadian Fur. As in Canadian Fur and Eagle Cement, liquidation 
in this case did not occur within four years from the date of entry due toa 
court-ordered suspension. Similarly, due to the court-ordered suspen- 
sion in this case, the merchandise fell within the “exception” contained 
in § 1504(d) on the fourth anniversary date of its entry.2 As a result, the 
consequence of deemed liquidation did not attach to the subject mer- 
chandise and Customs had ninety days to liquidate after the CIT dis- 
solved the injunction against liquidation on February 28, 1987. Yet, 
under the holdings of Canadian Fur and Eagle Cement, Customs was 
not required to liquidated the merchandise in this case within ninety 
days from February 28, 1987. See Canadian Fur, 12 CIT at 616-17, 691 
F. Supp. at 368 (discussing the discretionary meaning of § 1504(d)’s 
ninety-day rule); Eagle Cement, 17 CIT at __, Slip Op. 93-117 at 5 
(describing Congress’ intent “to grant Customs discretion as to when to 
liquidate” under § 1504(d)’s final sentence). 

Plaintiff asserts, however, that Congress intended to create a general 
one year limit on delays in liquidation. In essence, plaintiff advances the 
same argument rejected in Eagle Cement. Plaintiff urges the Court to 
read § 1504(a) and § 1504(d) in pari materia so as to apply the conse- 
quence of deemed liquidation to entries not liquidated within one year 
after the termination of a court-ordered suspension. Id. at , Slip Op. 
93-117 at 5. This Court does not find plaintiff's argument persuasive. 

This Court declines to adopt plaintiffs suggestion in this case because 
the plain language of § 1504(d) and the legislative history of § 1504 do 
not indicate that Congress intended to apply a one-year limit on liquida- 
tion to entries falling within § 1504(d)’s exception.3 Section 1504(d) 
provides as follows: 


Any entry of merchandise not liquidated at the expiration of four 
years from the applicable date specified in subsection (a) of this sec- 
tion, shall be deemed liquidated at the rate of duty, value, quantity, 
and amount of duty asserted at the time of entry by the importer of 
record, unless liquidation continues to be suspended as required by 
statute or court order. When such suspension of liquidation is re- 
moved, the entry shall be liquidated within 90 days therefrom. 


19 U.S.C. § 1504(d) (emphasis added). As indicated in Canadian Fur 
and Eagle Cement, the legislative history commenting on § 1504(d)’s 
last sentence clearly states that the sentence’s direction is “discretion- 
ary, rather than mandatory.” H.R. Rep. No. 621, 95th Cong., 1st Sess. 26 
(1977); see also Canadian Fur, 12 CIT at 616, 691 F. Supp. at 368; Eagle 


2 The exception appears in the last clause of § 1504(d)’s first sentence: 
Any entry of merchandise not liquidated at the expiration of four years from the applicable date specified in subsec- 
tion (a) of this section, shall be deemed liquidated at the rate of duty, value, quantity, and amount of duty asserted 
at the time of entry by the importer of record, unless liquidation continues to be suspended as required by statute or 
court order. 
19 U.S.C. § 1504(d) (emphasis added). 
3 In addition, to the extent § 1504(a) references the court-ordered and legislative suspensions that permit extensions 
of the liquidation period, as provided in § 1504(b), the Court finds that § 1504(a)’s plain language also precludes plain- 
tiff's interpretation. See id. at , Slip Op. 93-117 at 5. 
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Cement,17CITat___, Slip Op. 93-117 at 5. Because Congress chose to 
characterize its direction in § 1504(d) as “discretionary” and not to in- 
clude any other words of limitation with respect to entries falling under 
§ 1504(d)’s exception, it appears that Congress did not intend to apply 
any limit to entries falling under § 1504(d)’s exception. Cf. Consumer 
Prod. Safety Comm’n v. GTE Sylvania, Inc., 447 U.S. 102, 108 (1980) 
(“[T]he starting point for interpreting a statute is the language of the 
statute itself Absent a clearly expressed legislative intention to the con- 
trary, that language must ordinarily be regarded as conclusive.”). As a 
result, the Court reaches the following conclusions: (1) § 1504(a)’s one- 
year limit does not apply to entries falling within § 1504(d)’s exception; 
(2) Customs’ eighteen-month delay in liquidating plaintiff's merchan- 
dise was within the time allowed by § 1504(d); and (3) Customs’ delay 
did not trigger § 1504’s deemed liquidation provisions. 

Notwithstanding the result reached, the Court observes that the ab- 
sence of any time limit on the liquidation of merchandise that satisfies 
§ 1504(d)’s exception appears to conflict with the goals Congress pur- 
portedly sought to achieve in 1978 by amending § 1504. Prior to the 
1978 amendments, Congress did not impose any time limits on Customs 
for liquidating entries made into the United States customs territory. 
See, e.g., Dart Export Corp. v. United States, 43 CCPA 64, 75, C.A.D. 610 
(1956) (“At the present time, under the Tariff Act of 1930, there is still 
no provision in the statute setting forth a time limit for the collector to 
make his liquidation.”); Peugeot Motors of Am., Inc. v. United States, 
8 CIT 167, 171, 595 F. Supp. 1154, 1157 (1984) (“Congress had not pre- 
scribed a time period within which to liquidate entries prior to this pro- 
vision [19 U.S.C. § 1504, as amended in 1978].”); United States v. De 
Rivera, 73 F. 679, 680 (C.C.S.D.N.Y. 1896) (indicating that liquidation 
may occur at any time after importation). In response to Customs’ past 
practice and concerns voiced during multilateral trade negotiations 
(MTNs), Congress amended § 1504 in order to limit the time in which 
Customs could liquidate entries. See S. Rep. No. 778, 95th Cong., 2d 
Sess. 32 (1978), reprinted in 1978 U.S.C.C.A.N. 2211, 2243 (indicating 
that § 1504’s limitations stem from requests received during MTNs). 
The primary purpose of the amendments was to “increase certainty in 
the customs process for importers, surety companies, and other third 
parties with a potential liability relating to a customs transaction.” 
Id. Despite this purpose, as interpreted in this case, Eagle Cement, and 
Canadian Fur, the plain language of § 1504(d)’s exception effectively 
permits Customs to delay liquidation indefinitely. The potential for 
such delays unquestionably fosters the same uncertainties that Con- 
gress sought to eradicate with the 1978 amendments. 

Moreover, Congress’ reasons for adopting a discretionary time limit 
in § 1504(d) do not appear to correspond to the liquidation delays that 
have reached the courts. As indicated in § 1504’s legislative history, 
Congress chose a discretionary time limit in recognition of the fact that 
“there will be instances when it may be impossible to complete liquida- 
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tion within 90 days because of the sheer number of entries to be liqui- 
dated after a long-continued suspension.” H.R. Rep. No. 621, 95th 
Cong., 1st Sess. 26 (1977). In contrast to the rationale underlying the 
discretionary time limit, none of the litigated liquidation delays under 
§ 1504(d) appears to have resulted from an inability to liquidate 
promptly a large number of entries. For example, the delay in Canadian 
Fur was due to a decision by the Department of Commerce to wait nearly 
eight months before directing Customs to liquidate the subject entries. 
12 CIT at 613, 617, 691 F. Supp. at 365-66, 368. The Court in Eagle 
Cement indicated that the delay arose from difficulties Customs had in 
liquidating the subject entries, but did not explain what those difficul- 
tieswere.17CITat__, Slip Op. 93-117 at 2, 6. Nevertheless, because 
the case only involved twenty-two entries, it is clear that the delay was 
not due toa large number ofentries.Seeidat__, Slip Op. 93-117 at 2. 
The delay in the instant case is attributable to the Department of Com- 
merce’s failure to direct Customs to liquidate the subject entries until 
June 28, 1988, sixteen months after the removal of the last court order 
suspending liquidation. Def’s Mem at 1. In each of the foregoing cases, a 
lack of administrative diligence rather than overwhelming numbers of 
entries appears to have prompted the liquidation delays. As the Court in 
Canadian Fur noted, “it is troublesome that this provision, which was 
intended to afford latitude to Customs in complicated liquidations, has 
the potential for abuse when Commerce invokes its protection to justify 
the agency’s own lack of diligence.” 12 CIT at 617, 691 F. Supp. at 368. 

It is equally problematic that § 1504(d) gives Customs unlimited dis- 
cretion merely because suspensions of liquidation have continued until 
after the fourth anniversary of the date of entry. Under present law, if 
the suspensions were to terminate one day before the fourth anniver- 
sary date, Customs would have only one day in which to liquidate the 
merchandise and thereby avoid the application of the deemed liquida- 
tion rule in § 1504(d). See Nunn Bush Shoe Co. v. United States, 16 CIT 
___, __, 784 F. Supp. 892, 894 (1992). Similarly, under § 1504(a)’s 
provisions, if the suspension of liquidation were to terminate one day 
before the first anniversary date of entry, Customs would have only one 
day to liquidate the merchandise to avoid the consequences of the 
deemed liquidation rule in § 1504(a). See Pagoda Trading Co. v. United 
States, 9 CIT 407, 410-11, 617 F. Supp. 96, 99-100, aff'd, 5 Fed. Cir. (T) 
10, 804 F.2d 665 (1986). Given these provisions, it is unclear why cer- 
tainty and finality become less important the longer an importer waits 
for a suspension of liquidation to terminate as is the case with merchan- 
dise falling under § 1504(d)’s exception. In addition, because large num- 
bers of entries may be involved in liquidations covered by § 1504(a) and 
the first two clauses of 1504(d), Congress’ rationale for adopting discre- 
tionary time limits only for entries meeting § 1504(d)’s exception ap- 
pears questionable. 

A strong argument could be made that § 1504(d) produces an unrea- 
sonable result “plainly at variance with the policy of the legislation” so 
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as to permit the Court to adhere to the legislation’s purpose rather than 
its literal words. United States v. American Trucking Ass’ns, 310 U.S. 
534, 543 (1940); see also Perry v. Commerce Loan Co., 383 U.S. 392, 400 
(1966). As a result, one could assert that § 1504’s purpose was to estab- 
lish precise guidelines for the prompt liquidation of all entries and the 
absence of any deadline for entries meeting § 1504(d)’s exception viti- 
ates this purpose. Therefore, the general one year limit imposed by 
§ 1504(a) would appear to be the appropriate outside boundary for 
timely liquidations. 

Notwithstanding the merits of such an argument, this Court must ad- 
here to § 1504’s plain meaning and the cases which have interpreted the 
statute. Cf. Suramerica de Aleaciones Laminadas, C.A. v. United States, 
966 F.2d 660, 668 (Fed. Cir. 1992) (This Court is “bound not by what [it] 
think[s] Congress should or perhaps wanted to do, but by what Congress 
in fact did.”). Nevertheless, it would seem appropriate for Congress to 
reconsider how it can promote certainty in the customs process while 
also providing Customs sufficient latitude for handling large numbers 
of entries. Perhaps, Congress should adopt a rule that would require 
Customs to liquidate all merchandise within one year from the date of 
entry or within one year from the date upon which suspension of liqui- 
dation ends, whichever is later. 


IV. Conclusion 


The Court makes the following holdings: (1) § 1504(a)’s one-year 
limit does not apply to entries falling within § 1504(d)’s exception; 
(2) Customs’ liquidation eighteen months after the date the CIT dis- 
solved the final suspension of liquidation was within the time allowed by 
§ 1504(d); and (3) Customs’ delay did not trigger § 1504’s deemed liqui- 
dation provisions. The Court grants defendant’s motion for summary 
judgment. Plaintiff's motion for summary judgment is denied. 
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U.S. Court or INTERNATIONAL TRADE, 
OFFICE OF THE CLERK, 
New York, NY, July 23, 1993. 


NOTICE OF AMENDMENTS TO THE RULES OF 
THE UNITED STATES COURT OF INTERNATIONAL TRADE 


The Appensix of Forms to the Rules of the United States Court of 
International Trade contains: (1) General and Specific Instructions re- 
garding the use of those forms, and (2) the requirements for complaint 
allegations in an action under 28 U.S.C. § 1581(a) or (b). 

Enclosed is a copy of the revised Instructions and requirements for a 
1581(a) or (b) complaint. These revisions reflect previously promul- 
gated amendments to the court’s Rules. 

Language to be deleted from the various provisions appears in brack- 
ets with strikeovers. New language is indicated in bold type with a 
shaded backgound. 

These revisions are effective July 23, 1993. 

Leo M. Gorpon, 
Assistant Clerk. 
Attachment 
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Summons for 28 U.S.C. § 1581(a) actions 
Summons for 28 U.S.C. § 1581(b) actions 
Summons for 28 U.S.C. § 1581(c) actions 
General Summons 
Information Statement 
Request for Trial 
Notice of Dismissal 41(a)(1)(A) 
Stipulation of Dismissal 41(a)(1)(B) 
Stipulated Judgment on Agreed Statement of Facts ... 
Application for Admission 
Notice of Appearance 
Notice of Substitution of Attorney 
Disclosure of Corporate Affiliations and Financial Practice Comments 
Interest to Rules 3, 24, 76 
Notice and Acknowledgment of Receipt of Summons 
and Complaint 4(c)(1)Gi) 
Application for Fees and Other Expenses Pursuant to 
the Equal Access to Justice Act 
Order of Deposit and Investment 
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GENERAL INSTRUCTIONS 


1. The forms contained in this Appendix of Forms are intended for use as samples, ex- 
cept for those forms which, when required are to be obtained from the office of the clerk, 
viz., Forms 5, 10 and 13. 

2. No attempt is made to furnish a manual of forms; and the forms are limited in num- 
ber. For other forms, reference may be made when appropriate to the Appendix of Forms 
to the Federal Rules of Civil Procedure. 

3. Except when otherwise indicated, each pleading and other paper must have a caption 
similar to that of the summons, with the designation of the particular paper substituted 
for the word, “Summons.” 

4. In the caption of the summons and of the complaint, all parties must be named; but in 
other pleadings and papers, it is sufficient to name the first party on either side, with an 
appropriate indication of other parties. 

5. A motion must contain a designation below the caption indicating the nature of the 
motion, e.g., “DEFENDANT’S MOTION FOR SUMMARY JUDGMENT.” A response to 
a motion, or a reply to a response when allowed, must contain a similar designation. 

6. Papers filed after an action is commenced must set out to the right of the caption: the 
court number assigned to the action; the court calendar (Reserve, Suspension, 6¢ Suspen- 
sion Disposition[;erJdeinedtssue] Calendar) on which the action is listed; and, if the action 
has been assigned, the name of the judge to whom it is assigned. 

7. Each pleading or other paper is to be signed in [his]¢he attornéy’s individual name 
by at least one attorney of record. The attorney’s name is to be followed by [his] 
the’attertiey’s mailing address and telephone number. Ifthe attorney of record is a firm of 
attorneys, the firm name, the name of the individual attorney responsible for the litiga- 
tion, must appear on every pleading or other paper. A party represented by more than one 
attorney of record must designate only one attorney of record to serve, file and receive 
service of pleadings and other papers on behalf of the party. If an individual is not repre- 
sented by an attorney, the signature, mailing address, and telephone number of the indi- 
vidual are required in place of those of an attorney. 


8. When a summons, pleading or other paper includes a schedule of actions, the sched- 
ule must: 


a. not list both assigned and unassigned actions; 

b. not include actions assigned to more than one judge; 

c. list the actions in numerical order; 

d. indicate the court calendar, if any, in which the action is pending; and 
e. list the protest or customs numbers in numerical order. 


(As amended July 23, 1993, eff. July 23, 1993.) 


SPECIFIC INSTRUCTIONS 


Form 1 


This form of summons is to be used only in those actions described in 28 U.S.C. 
§ 1581(a). 

The summons must be filed together with a [$10] $120 filing fee, [and] a completed In- 
formation Statement (Form 5), aiid a completed Disclosure of Corporate Affiliation and 
Financial Interest (Form 13). 

The summons form (copies of which may be obtained from the office of the clerk) con- 
sists of three pages. The first page is to be completed with the required information per- 
taining to the denied protest. The second page is to be completed with the required 
information pertaining to the administrative decision contested in the action. The third 
page is to be completed with a schedule of protests, listed in numerical order, when more 
than one denied protest is included in the action. 

When the action includes protests denied at one port of entry, the original and four cop- 
ies of the summons must be filed. When the action includes protests denied at more than 
one port of entry, an additional copy of the summons must be filed at the same time for the 
protests denied at each such additional port of entry. 


(As amended July 23, 1993, eff. July 23, 1993.) 
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Form 2 


This form of summons is to be used only in those actions described in 28 U.S.C. 
§ 1581(b). 

The summons must be filed together with a [$10] $920 filing fee, [and] a completed In- 
formation Statement (Form 5), anda completed Diselosive of Corporate Affiliation ald 
Financial Interest (Form 13). 

The summons form (copies of which may be obtained from the office of the clerk) con- 
sists of two pages. The first page is to be completed with the required information pertain- 
ing to the entry involved in the action. The second page is to be completed with the 
required information pertaining to the administrative decisions contested in the action. 

When one action includes entries involving one consignee and one port of entry, the 
original and five copies of the summons must be filed. When the action includes entries 
involving more than one consignee or more than one port of entry, an additional copy of 
the summons must be filed at the same time for each such additional consignee and each 
such additional port of entry. 


(As amended July 23, 1993, eff. July 23, 1993.) 


Form 3 

This form of summons is to be used only in those actions described in 28 U.S.C. 
§ 1581(c). It is to be used both: (1) when the action is commenced by filing a summons only 
(i.e., to contest a determination listed in section 516A(a)(2) or (3) of the Tariff Act of 1930; 
and (2) when the action is commenced by filing concurrently a summons and a complaint 
(i.e., to contest a determination listed in section 516A(a)(1) of the Tariff Act of 1930). 

Thesummons must be filed with a [$50] $126 filing fee, acompleted Information State- 
ment (Form 5), and a completed Disclosure of Corporate Affiliation and Financial Inter- 
est (Form 13). 

When the clerk of the court is required to make service of the summons (i.e., those ac- 
tions commenced by filing a summons only), the original and one copy of the summons 
must be filed with an additional copy for each defendant to be served; and the back of the 
summons must list the complete name and mailing address of each defendant to be served. 

When the plaintiff is required to make service of the summons (i.e., those actions com- 
menced by filing concurrently a summons and a complaint), the original and one copy of 
the summons must be filed with proof of service. Before making service of the summons, 
plaintiff must obtain a court number from the office of the clerk and endorse the number 
on the summons. For this purpose, a court number may be assigned to the action and ob- 
tained by telephone request, but in no event shall a court number be obained from the 
office of the clerk more than 24 hours prior to the service of the summons. 


(As amended July 21, 1986, eff. Oct. 1, 1986 ; July 23, 1993, eff. July 23, 1993.) 


Form 4 

This form of summons is to be used in all actions other than those actions in which the 
form of summons to be used is Form 1, 2, or 3. 

The original and one copy of the summons must be filed with proof of service, a [$50] 
$120 filing fee, except that a $26 filing fee shall be paid when the action is one described 
in 28 U.S.C. $ 1681(@)G), [and] a completed Information Statement (Form 5), “@H@a 
completed Disclosure of Corporate Affiliation and Financial Interest (Form 13). Before 
making service of the summons, plaintiff must obtain a court number from the office of 
the clerk and endorse the number on the summons. For this purpose, a court number may 
be assigned to the action and obtained by telephone request, Bait if nO event Shall @ court 
number be obtained from the office of the clerk more than 24 hours prior to the servie of 
the summons. 


(As amended July 23, 1993, eff. July 23, 1993.) 


Form 5 

The Information Statement, which must be filed when an action is commenced, is a 
form available from the office of the clerk. The original and one copy of the completed In- 
formation Statement must be filed. 
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The information supplied by a plaintiff on an Information Statement is to be used solely 
for administrative purposes by the office of the clerk, and is not to be used to supply, mod- 
ify, limit or expand information otherwise required to be supplied, or contained in the 
summons, pleadings or other papers. 


Form 6 

The original and one copy of a Request for Trial must be filed after service as prescribed 
in Rule 40(a). 

After receipt of a Request for Trial and any oppositicr iii ‘he court will 
designate the date and place for trial. As prescribed in Rule 77(c), the judge to whom the 
action is assigned will designate the date of the trial to be held at, or continued to, New 
York City; and the chief judge will designate the place and date of the trial to be held at, or 
continued to, any place other than New York City. 


8 


: 7 

After receipt of a request for a trial at a place other than New York City and any opposi- 
tion to the request, the chief judge may issue an order. The order, which will set the place 
and date of, and designate a judge to preside at, the trial will be issued to the parties by the 
clerk of the court at least 15 days before the scheduled date, or such shorter time as the 
chief judge may deem reasonable. 
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Form 7 


A Notice of Dismissal which, as prescribed by Rule 41(a)(1)(A), may be filed by plaintiff 
at any time before service of an answer or motion for summary judgment, must be sub- 
stantially in the form set forth in Form 7, and must include for each action noticed for dis- 
missal: the court number; the court calendar (Reserve, Suspension, 6 Suspension 
Disposition[,erJeined Issue] Calendar); the customs number or the protest number; and 
the port of entry. 

A Notice of Dismissal may include, on an attached schedule, more than one action, pro- 
vided that all the actions listed on the schedule are pending in the same court calendar and 
arose from the same port of entry. When more than one port of entry is involved in the 
action, an additional copy of the notice of dismissal, together with a separate schedule, 
must be filed for each such additional port of entry. 


Form 8 


A Stipulation of Dismissal which, as prescribed by Rule 41(a)(1)(B), may be filed by 
plaintiff, must be substantially in the form set forth in Form 8, and must include for each 
action stipulated for dismissal: the court number; the court calendar (Reserve, Suspen- 
sion, 6# Suspension Disposition[;erdeinedtssue] Calendar); the customs number or the 
protest number; and the port of entry. 

AStipulation of Dismissal may include, on an attached schedule, more than one action, 
provided that all the actions listed on the schedule are pending in the same court calendar 
and arose from the same port of entry. When more than one port of entry is involved in the 
action, an additional copy of the stipulation of dismissal, together with a separate sched- 
ule, must be filed for each such additional port of entry. 


Form 9 


As prescribed in Rule 58.1, an action described in 28 U.S.C. § 1581 (a) or (b) may be 
stipulated for judgment on an agreed statement of facts. [Fhe plaintiff must notify the of- 
fiee of the elerk in writing of RE+TAE RASA prepeEesee Stipwiation t6 LEaSMenton Bereed 


= o a o . o f cr] 
If the stipulation fer judgment invelves an issue other than a valuation issue, it shall, 
herever practicable, in addition te other information required by law, centain the fellow- 


? ? 
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The proposed stipulated judgment on agreed statement of facts shall be substantially in 
the form set forth in Form 9, with appropriate additions and deletions if the action does 
not involve valuation or classification. THE Pepe e ment on g £ 
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Form 138 


A Disclosure of Corporate Affiliation and Financial Interest which, as col etna by 28 
U.S.C. § 455, must be made when a corporaticn is a party to any — sen 
is a subsidiary or affiliate of any publicly-owned American or foreign corporation not 
named in the action. The attorney of record must notify Sieclickadet esetian ecuaeet 
the identity of the parent or affiliate corporation and the relationship of the party and the 
— or affiliate corporation. 

A Disclosure must be made in all actions described in 28 U.S.C. § 1581. In an action de- 
scribed in 28 U.S.C. § 1581 (a) or (b), the attorney of record for the plaintiff also shall notify 
the clerk of the court in writing of the identity of the ultimate consignee or real party in 
interest if different from the named plaintiff. 

A Disclosure must be made when a trade association is a party to the action. The attor- 
ney for the trade association shall notify the clerk of the court in writing of the identity of 
each publicly-owned American or foreign member of the trade association. 

If any trade association or corporate party seeks to intervene or appear as amicus cu- 
Powe thee entity's attorney is also required to comply with the notification requirements set 

ve. 

The required disclosure notification shall be made on Form 13. The form will be pro- 
vided by the office of the clerk of the court when the first pleading or other paper is filed by 
a party or when a motion to intervene or appear as amicus curiae is filed. 


(As added July 23, 1993, eff. July 23, 1993.) 


Form 14 


A Notice and Acknowledgment of Receipt of Summons and Complaint which, as pre- 
scribed by Rule 4(c)(1)(C)Gi), may be served by mailing two copies of the Ackno 
Se complaint. The documents must be sent by first- 

mail, postage prepaid, to the person to be served. The Acknowledgment shall be sub- 
cosines the form set forth in Form 14. There must be a return envelope, postage pre- 
paid and addressed to the sender enclosed with the documents. 

The receiving party must complete the Acknowledgment portion of the form and re- 
turn one copy of the form to the sender within 20 days. The Acknowledgment must be 
signed and dated by the receiving party. 

If the receiving party is served on behalf of a corporation, unincorporated association, 
- mie gad the receiving party must indicate under the signature, the relationship to 

en 

Ifservice was received on behalf of: another person and the receiving party is authorized 

to receive process, the authority must be indicated under the signature. 

If the Acknowledgment is not completed and returned within 20 —— the receiving 
party (or the party for whom process was received) may be r to pay any expenses 
peer serving the summons and complaint, as prescribed by Rules ate 1 VCC) and 

ic 

If the Acknowledgment is not completed and returned, the complaint must still be an- 
swered within 20 days. Failure to do so will result in judgment by default for the relief de- 
manded in the complaint. 


(As added July 23, 1993, eff. July 23, 1993.) 


Form 15 

An Application for Attorney’s Fees and Other Expenses Pursuant to the Equal Access 
to Justice Act, 28 U.S.C. § 2412(4) and Rule 68, must be filed within 30 days after the date 
ee ee 

n for Attorney’ seas NECN RI 

sath ie 15. As prescribed by Rule 68, the application shall contain a citation to the 
authority which authorizes an award. ‘The application shall indicate the manner in which 
the prerequisites for an award have been fulfilled. Each application shall also contain a 
statement, under oath, which specifies (1) the nature of each service rendered; (2) the 
amount of time expended in rendering each type of service; and (3) the customary charge 
for each type of service rendered. 


(As added July 23, 1993, eff. July 23, 1993.) 
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COMPLAINT ALLEGATIONS 


The forms of allegations set out below are intended to indicate the allegations which 
should be included in the particular civil actions. 


Actions Described in 28 U.S.C. § 1581 (a) or (b) 
(a) General: The complaint in a civil action should set forth: 


(1) a statement of the basis of the court’s jurisdiction; 

(2) a statement of plaintiff’s standing in the action; 

(3) a statement that the protest was timely filed; 

(4) a statement, when appropriate, that all liquidated duties havebeen paid; 

(5) a description of the aadiatilinn involved; 

(6) a specification of the contested customs decision or decisions;and 

an a Seppand for judgment for the relief [to] which plaintiff [deems himself entitled] 


(b) Value: If the contested customs decision involves the value of merchandise, the 
complaint should also set forth: 
(1) the date and country of exportation; 
(2) a statement of the appraised value or values; 
(3) a statement of the claimed statutory basis or bases of value; 
(4) astatement of the amount or amounts of the unit value claimed to be the correct 
value or values, or a statement of how the claimed value may be computed; and 
(5) concise allegations of plaintiff's contentions of fact and law in 
support of the above. 


(c) Classification: If the contested customs decision involves the classification of 
merchandise, the complaint should also set forth: 


(1) the [tariff paragraph-er] item number of the [statute] ” 


andise was classified, and the rate of duty imposed. 
(2) the tariff description and the lperegraph or] item number of =e [statute] 


& 
1c e merchandise is claimed to be properly subject to 
classification, cad the rate of duty duty claimed to be applicable; and 
(3) concise allegations of plaintiff's contentions of fact and law in support of the 
above. 
(d) Other: If the contested customs decision involves any other administrative deci- 
sion, the complaint should also set forth: 
(1) a statement of the nature of the alleged error in the decision; and 
(2) concise allegations of plaintiff's contentions of fact and law in support of plain- 
— haben 
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